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Executive Summary 

This submission is made by the East Gippsland Conservation Management 

Network (EGCMN) in response to the public consultation on the draft Terms 

of Reference (ToR) for the Strategic Assessment of Forest Fire Management 

in Victoria under section 146 of the EPBC Act. This submission addresses the 

Terms of Reference exclusively. It does not comment on the Program, which 

has not yet been prepared. All evidence cited is presented for the specific 

purpose of demonstrating why particular clauses of the ToR must be 

strengthened - not as comment on the adequacy of Forest Fire Management 

Victoria's current operations, which will be the subject of the subsequent 

assessment process. 

EGCMN's central submission is that the draft ToR contains four categories of 

systemic drafting weakness that, taken together, would permit the Strategic 

Assessment Report to satisfy its formal requirements while failing to 

demonstrate that the Program will protect Relevant Protected Matters. These 

are: substitution mandatory obligations with discretionary modal verbs; 

double-negative formulations that replace positive compliance standards with 

the mere absence of contradiction; procedural obligations that require 

description or consideration without requiring any particular outcome; and 

conditional escape clauses that narrow obligations that appear otherwise 

substantive or allow (Department of Energy Energy & Climate Action (DEECA) 

to self-define the scope of their application. 
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EGCMN operates in one of the region’s most severely affected by the 2019–

2020 megafires and has observed and is aware of is aware of impacts on 

EPBC-listed species in East Gippsland resulting from the current use of 

prescribed fire, It is our contention the ToR weaknesses identified are not 

merely technical; they create real risk that ecologically significant impacts 

could result and effectively ‘fall through gaps’ in the assessment framework in 

its current form.  

 

Accordingly EGCMN makes 37 specific recommendations for amendment of 

the ToR, each proposing more robust wording to ensure the intent of the 

EPBC act is reflected in the ToR obligations and greater certainty is 

embedded in the outcomes, consistent with the intention of the EPBC act to 

protect and manage impacts on Matters of National Environmental 

Significance. 

 

1.  Introduction  

The East Gippsland Conservation Management Network (EGCMN) is a 

community-based environmental organisation with long-standing on-ground 

experience in forest monitoring and biodiversity protection in East Gippsland. 

EGCMN members include ecologists, conservation practitioners, and 

community observers with direct field knowledge of the vegetation 

communities and EPBC-listed species affected by Victoria's planned burning 

program. 

 

East Gippsland is of exceptional national biodiversity significance and was 

the region most severely affected by the 2019–2020 megafires 

(approximately 61% of the East Gippsland Regional Forest Agreement area 

was burned). Ward et al. (2020) found that the 2019–2020 fires exposed 

more threatened species habitat to high-severity fire than any previously 

recorded fire season in Australia, with East Gippsland among the most 

severely affected regions 

 

This submission is structured to address each section of the draft ToR in 

numbered sequence. For each section, EGCMN identifies the specific drafting 

weaknesses in relation to Relevant Protected Matters, proposes specific 

replacement wording, and states a formal recommendation. 
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2.  Preliminary Legal Observations on the Draft Terms of Reference 

Before addressing individual clauses, EGCMN submits that the draft ToR 

contain systemic drafting weaknesses that, taken together, would permit the 

Strategic Assessment Report to satisfy its formal requirements while largely 

failing to demonstrate that the Program will actually protect Relevant 

Protected Matters. These weaknesses fall into four identifiable categories. 

 

Modal 

verb 

Use of 'should' and 'may' where 'must or ‘will’' is required. These terms 

create recommendations, not obligations. The Department of Energy 

Environment & Climate Action (DEECA) can depart from them without 

breach. 

 

Double 

negativ

e 

Use of 'would not be inconsistent with' where 'is consistent with' or 

'demonstrably advances' is required. The double negative is satisfied 

by silence as much as by compliance — a Program that simply avoids 

contradicting a Recovery Plan satisfies this standard without advancing 

its objectives. 

 

Procedur

al only 

Requirements to 'consider', 'assess', 'describe', or 'evaluate' a matter 

without requiring any particular outcome. In administrative law, 

'consider' imposes no obligation of result and no requirement that the 

matter considered influence program design. 

 

Condition

al escape 

Obligations qualified by conditions that, in practice, allow DEECA to 

self-define their scope or avoid their application — particularly the 

'relevant to the scope' qualifier in clause 4.1 (where scope is defined 

by DEECA) and the double conditionality in clause 5.3 on climate 

change adaptation. 

 

To illustrate: clause 5.1(d)(i) requires only that Actions 'would not be 

inconsistent with' Recovery Plans - a standard satisfied by silence as much as 

by compliance; clause 5.1(d)(ii) requires only that 'regard will be given to' 

Conservation Advices, which in administrative law imposes no obligation of 

outcome; clause 5.1(f) limits information obligations to 'best available and 

existing information,' creating no duty to commission surveys to address 

identified data gaps; and clause 5.3 conditions climate change adaptation 
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analysis on whether 'such data exists or is required to be considered by a 

particular EPBC Act statutory document,' meaning species without current 

Recovery Plans may be assessed with no climate analysis at all. 

EGCMN respectfully submits that each of these formulations must be 

strengthened to impose positive, outcome-focused, and unconditional 

obligations commensurate with the scale of this Program and the 

conservation status of the species it affects. 

 

3.  Comments on ToR Section 2: Purpose of the Strategic Assessment 

Report 

 

3.1 Clause 2.2 - The Report's purpose must be substantive, not procedural 

Clause 2.2:  The Report will enable the Minister to evaluate the ability of the 

Program to ensure the long-term protection and conservation of the Relevant 

Protected Matters. 

 

Procedur

al only 

'Will enable the Minister to evaluate' requires only that the Report 

contain sufficient information for an evaluation to occur; not that the 

Program actually ensures long-term protection. A Report that 

concludes the Program will likely cause harm still satisfies this clause, 

because the Minister has been 'enabled to evaluate.' 

 

This distinction has practical consequences. The ToR as drafted permits a 

Report that accurately documents serious risks to EPBC-listed species while 

technically satisfying its purpose clause, because 'enabling evaluation' 

requires no particular finding. The purpose clause should establish the 

substantive standard the Report must meet, not merely describe the 

information it must provide to the Minister. 

 

Proposed amendment: 

The Report must demonstrate that the Program will ensure the long-term 

protection and conservation of Relevant Protected Matters for the life of the 

Program and beyond. 
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REC 

R1 

Amend clause 2.2 to replace 'will enable the Minister to evaluate the ability 

of the Program to ensure' with 'must demonstrate that the Program will 

ensure' -establishing a substantive standard rather than a procedural 

information-provision obligation. 

 

3.2 Clause 2.3 - Program development process is not a substitute for 

outcome adequacy 

Clause 2.3:  The Report must demonstrate how the Program has been developed 

to meet the requirements of the Agreement in relation to the Report and these 

Terms of Reference. 

 

Procedur

al only 

'Demonstrate how the Program has been developed' is a procedural 

account of process. A Program developed through a rigorous process 

that reaches inadequate ecological conclusions satisfies this clause. 

Process adequacy is not outcome adequacy. 

 

Proposed amendment: 

The Report must demonstrate that the Program meets the requirements of the 

Agreement and these Terms of Reference, and that its outcomes will ensure the 

long-term protection of Relevant Protected Matters. 

 

REC 

R2 

Amend clause 2.3 to replace 'demonstrate how the Program has been 

developed to meet' with 'demonstrate that the Program meets' - shifting 

from a process account to an outcome demonstration. 

 

3.3 Missing requirement - Stakeholder engagement 

The ToR contains no requirement for stakeholder engagement. There is no 

consultation plan requirement, no specification of how input will be collected, 

and no 'response to submissions' obligation. This is inconsistent with 

international Strategic Environmental Assessment (SEA) standards, under 

which public consultation and participation are foundational requirements 

when options are still open (UNECE SEA Protocol, Article 8; EU SEA Directive 

2001/42/EC). Local knowledge of species distributions or planned burn 

impacts on EPBC-listed species in East Gippsland that cannot be replicated 



 

 

 

 

 

East Gippsland Conservation Management Network 

 P: 0417 557 114 -www.egcma.org.au 

from state-wide data layers. That knowledge cannot reach the assessment 

unless engagement requirements are built into the ToR. 

 

REC 

R3 

Insert a new clause 2.4 requiring that: (a) before the Program is prepared, 

DEECA must undertake a documented stakeholder engagement process 

with the community environment sector, independent scientists, 

Traditional Owners, and local landholders, with a published consultation 

plan specifying how input will be sought and considered; and (b) the Report 

must include a response-to-submissions summary identifying material 

issues raised and explaining how each was addressed or why it was not 

adopted. Engagement must occur while Program options are still open, not 

after the Program has been designed. 

 

4.  Comments on ToR Section 3: Description of the Program 

4.1 Clause 3.1(d) - Program justification must acknowledge ahistorical 

climate conditions. 

 

Clause 3.1(d):  The need and justification for the Program including the 

environmental, social and economic drivers for its development. 

 

The requirement to describe justification for the Program is appropriate but 

insufficient as drafted. The Program's justification rests partly on 

assumptions about the relationship between fuel load reduction and fire 

behaviour that were developed under historical climate conditions. Fire 

weather in south-eastern Australia has increased significantly since the 1970s 

(Clarke et al., 2013), and evidence now indicates that fuel reduction burning 

has diminishing effectiveness under extreme fire weather conditions 

(Bradstock et al., 2012; Clarke et al., 2022; Gibbons & Zylstra, 2022). A 

program description that does not acknowledge this operational context will 

not provide an adequate basis for assessing whether the Program's 

justification remains valid. 

 

Why this matters for the ToR: 

Mean years since last fire in Australian forests declined from 70.6 years (1980s) 

to 39.8 years (2010s), a 44% reduction (Canadell et al., 2021). According to 

DEECA’s Forest Fire Management Victoria’s (FFMV) own reporting, 
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approximately 79% of public land vegetation in the Gippsland region was below 

minimum Tolerable Fire Interval following the 2019–20 fires — a figure that had 

not improved from the previous year. FFMVic acknowledged that a high 

proportion of Gippsland vegetation would remain below minimum TFI for years 

to come, given both the scale of the 2019–20 fires and the time required for 

recovering vegetation communities to reach their minimum interval threshold 

(Forest Fire Management Victoria, 2021). These figures demonstrate that the 

Program now operates in a disturbance context fundamentally different from 

that in which it was designed. Unless the ToR requires this to be acknowledged 

in the Program description, the assessment will proceed on assumptions about 

Program effectiveness that the scientific literature does not support. 

 

Proposed amendment: 

Insert a new clause requiring the Program description to state explicitly: (a) that 

the Program operates under ahistorical climate conditions — that is, conditions for 

which historical fire regime assumptions are no longer a reliable guide; (b) that fire 

regimes in Victoria are no longer operating within historical climatic bounds; and 

(c) that effectiveness claims for the Program, including for fuel reduction burning, 

will be evaluated against future projected disturbance regimes, not historical 

baselines, using worst-case climate projections consistent with current emissions 

trajectories. 

 

REC 

R4 

Insert a new clause in ToR Section 3 requiring the Program description to 

explicitly acknowledge ahistorical climate conditions, the departure from 

historical fire regime bounds, and the requirement that Program 

effectiveness claims be evaluated against future projected disturbance 

regimes. 

 

4.2  Clauses 3.1(a)–(b) - Fire behaviour modelling basis must be disclosed 

and independently verified 

Clauses 3.1(a)–(b):  The background of the Program... A summary of the 

Program, including the Actions that will be undertaken as part of the Program. 

 

Procedur

al only 

As drafted, 3.1(a)–(b) can be satisfied with a narrative program 

description, without disclosing the fire behaviour modelling that 
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underpins why particular Actions are selected, where they are applied, 

and what risk reduction is claimed. A Report that asserts model-based 

risk reduction without disclosing the model, its validation, or its 

uncertainty is not assessable; it is unchallengeable by assertion. 

 

Fire behaviour modelling is the technical foundation on which the Program's 

justification rests. Whether a burn is justified on life safety grounds, asset 

protection grounds, or ecological grounds, actions will disproportionately rely 

on modelled claims about how fuel loads affect fire behaviour, rates of spread 

and suppression feasibility. These claims are unable to be verified by the 

strategic assessment if the modelling basis is not disclosed.  

 

The Victorian Auditor-General's 2020 report Reducing Bushfire Risks found 

that the then DELWP (now DEECA) does not know the effect of burns on flora 

and fauna; but equally, the public has no basis to evaluate whether modelled 

fire risk reduction claims are validated, what assumptions underpin them, or 

whether they remain applicable under ahistorical climate conditions. Clarke et 

al. (2019) identify that anthropogenic and lightning-caused ignition patterns in 

south-eastern Australia interact with fuel and weather in ways that are not 

captured by simple fuel-load models; a finding that reinforces why the ToR 

must require disclose not only fuel-load and weather inputs but all of the 

models’ assumptions (such as ignition patterns) which are otherwise 

embedded. A strategic assessment that endorses a program without 

requiring these disclosures does not meet the objects of the EPBC Act. 

 

Proposed amendment: 

Amend clause 3.1(a) to require: 'a transparent overview of the fire behaviour 

modelling framework underpinning the Actions, including how that modelling has 

influenced program settings and decision rules.' Amend clause 3.1(b) to require, 

for each Action or Action class: 'a transparent account of the fire behaviour 

modelling and risk metrics used to select, target and justify that Action, including 

evidence of model validation and require an independent peer review.' Add a sub-

clause specifying minimum disclosure requirements: (i) model names, versions, 

purpose, and whether outputs are operational, strategic, or research-grade; (ii) key 

input datasets and treatment-effect assumptions; (iii) calibration and validation 

evidence including hindcasts, performance metrics, error bounds, and known 

failure modes; (iv) uncertainty and sensitivity analysis, including sensitivity to 
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vegetation type, structure and moisture differentials, not just fuel load and weather 

assumptions; (v) documentation of independent peer review of the modelling 

approach; and (vi) availability of technical reports and input layer metadata 

sufficient to enable independent scrutiny of the modelling basis for Actions. 

 

REC 

R4a 

Amend clauses 3.1(a)–(b) to require transparent disclosure of the fire 

behaviour modelling underpinning each Action class, including model 

identity and grade, input assumptions, calibration and validation evidence, 

uncertainty bounds, and independent peer review, with materials publicly 

available in sufficient detail to support independent scrutiny. 

 

4.3 Clause 3.1 - No requirement to assess alternatives 

Section 3 contains no requirement to assess reasonable alternatives to the 

Program's actions, including: alternatives in location, timing, intensity, method, 

or non-burning options where appropriate. This omission is significant given 

emerging evidence that alternatives to burning (including management of 

forest structure and understorey composition) can achieve comparable risk 

reduction outcomes (Zylstra et al., 2022). Without an alternatives assessment 

requirement, the ToR cannot ensure the endorsed Program represents the 

least-impact option. This is inconsistent with international SEA practice, under 

which the environmental report must consider and compare reasonable 

alternatives (EU SEA Directive 2001/42/EC; UNECE SEA Protocol). Without an 

‘alternatives’ requirement, the assessment cannot demonstrate that the 

endorsed Program is the least-impact option for achieving the Program's fire 

management objectives. 

 

REC 

R5 

Insert a new clause in Section 3 requiring the Program to describe and 

assess reasonable alternatives to Program actions, including: alternatives 

in location, timing, intensity, method, and non-burning options where 

feasible; and to explain the reasons for selecting the preferred approach 

having regard to impacts on Relevant Protected Matters. 

 

4.4 Clause 3.1 - No requirement for risk-based spatial prioritisation 

Section 3 does not require the Program to describe how risk-based spatial 

prioritisation will guide where actions may occur, where additional constraints 

apply, and where actions are excluded. Without this, planned burns can 
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proceed in high conservation value areas without a documented, auditable 

framework for how those decisions are made. The assessment cannot 

evaluate Program adequacy if the Program contains no spatial decision rules. 

 

Why this matters for the ToR: 

Citizen science field surveys at Mt Alfred State Forest (November 2023) recorded 

12 Greater Gliders and 9 Yellow-bellied Gliders across two survey nights in an 

area subsequently burned in April 2024 (Gippsland Environment Group (GEG), 

2024/5). The burn proceeded within a Special Protection Zone. This case 

demonstrates that without a mandatory spatial prioritisation framework in the 

Program description (one that the ToR must require), burns can proceed in areas 

with recent EPBC-listed species records without any documented decision 

framework that the Minister or the public can scrutinise. 

 

Lindenmayer & Taylor (2020) demonstrate that spatial analysis of wildfire 

history reveals patterns of compounding disturbance that aggregate fire 

management tools do not capture; directly supporting the case for a 

mandatory spatial prioritisation framework in the Program description. 

 

REC 

R6 

Insert a new clause in Section 3 requiring the Program description to 

specify a risk-based spatial prioritisation framework, including 

identification of high conservation value areas and sensitive receptors, and 

clear articulation of where actions are subject to additional constraints or 

are excluded entirely. 

 

5.  Comments on ToR Section 4: Description of the Environment and 

Protected Matters 

 

5.1 Clause 4.1 - 'Should' and 'scope' together create a circular, non-binding 

standard 

Clause 4.1:  The Report must include a description of the environment within 

which the Program is delivered. The level of detail of the description of the 

environment should be relevant to the scope of the strategic assessment. 

 

Modal 

verb 

'Should be relevant to the scope' creates a recommendation, not a 

requirement. DEECA can depart from it without breach. 
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Condition

al escape 

The scope of the strategic assessment is defined by DEECA. Tying 

the detail requirement to DEECA-defined scope makes this obligation 

circular and self-defeating; DEECA can define a narrow scope and 

then satisfy the detail requirement by reference to that self-defined 

scope. 

 

Together these weaknesses mean DEECA can provide a thin baseline 

description and defend it by reference to a scope it has defined, intentionally 

or otherwise, to exclude relevant details. This is particularly significant as 

strategic-scale data layers routinely miss localised high-value assets, such as: 

small habitat patches, microrefugia, critical breeding sites, individual hollow-

bearing tree clusters on which EPBC-listed species most depend on. 

 

Why this matters for the ToR: 

The 2025 planned burn at Providence Ponds Flora and Fauna Reserve proceeded 

with exclusion zones of 0.1 ha and 0.9 ha around New Holland Mouse (EPBC 

Vulnerable) records; far below the recommended 3 ha per record location. The 

Victorian Auditor-General's 2021 report Protecting Victoria's Biodiversity 

confirmed that VBA data used for planning is outdated and does not show most 

recent records. These facts demonstrate that where the baseline description is 

limited to 'the scope of the strategic assessment' as defined by the program 

holder, fine-scale MNES risks will not be identified and assessed. The ToR must 

require a baseline that is fit for the purpose of identifying those risks, not merely 

adequate for a self-defined scope. 

 

Proposed amendment: 

Replace the second sentence of clause 4.1 with: 'The description of the 

environment must be of sufficient resolution to support impact prediction, risk 

ranking, and identification of localised high-risk impacts on Relevant Protected 

Matters, including where these occur at a fine spatial scale (e.g. small habitat 

patches, breeding sites, refugia, hollow-bearing tree clusters).' 
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REC 

R7 

Amend clause 4.1 to remove the 'scope of the strategic assessment' 

qualifier and replace the detail standard with one requiring resolution 

sufficient to support identification of fine-scale MNES risks. 

 

5.2 Clause 4.2 — 'Broad description' explicitly licenses inadequate baseline 

detail 

Clause 4.2:  The report must include a broad description of: (a) the heritage 

values... (b) the ecosystems or bioregions... (c) threatened and/or migratory 

species and threatened ecological communities... (d) other Relevant Protected 

Matters. 

 

Conditiona

l escape 

'Broad' is not a modal verb problem - it is a direct instruction to 

provide less than full detail. It explicitly licenses baseline 

descriptions that are too coarse to support identification of fine-

scale impacts on individual species populations or critical habitat 

features. 

 

The baseline description must support impact prediction for each EPBC-listed 

species in the assessment area. For species such as the Southern Greater 

Glider (Petauroides volans, EPBC Endangered), post-fire surveys found gliders 

present at only 57% of previously recorded East Gippsland sites (Macak et al., 

2023). For the Glossy Black-Cockatoo (Calyptorhynchus lathami, Vic Critically 

Endangered), the East Gippsland subpopulation stands at approximately 35–

40 birds (Crisp, 2024); a figure that requires individual-level habitat 

assessment, not a broad regional description. A 'broad description' baseline 

cannot generate the impact predictions these populations require. 

 

REC 

R8 

Amend clause 4.2 to replace 'broad description' with a resolution standard 

sufficient to support fine-scale impact prediction, and to add a 

requirement to identify key habitat features and life-cycle dependencies 

relevant to fire. 

 

5.3 Missing requirement — Maps, spatial datasets, and information gap 

remediation 

Section 4 contains no requirement to provide maps or spatial datasets, and 

no requirement to identify and remediate information gaps that materially 
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affect impact assessment. Given the Victorian Auditor-General's finding that 

Victorian Biodiversity Atlas (VBA) data is outdated, and given that EPBC-listed 

species surveys are not routinely conducted before burns, the absence of 

these requirements means the baseline can be built on data that is known to 

be inadequate. 

 

 

REC 

R9 

Insert a new clause 4.3 requiring the Report to provide maps and spatial 

datasets (with metadata) sufficient to identify and manage risk to Relevant 

Protected Matters, including mapped distributions, known or likely critical 

habitat, key breeding and roosting areas, and high-conservation-value 

vegetation, with a description of data limitations. 

 

REC 

R10 

Insert a new clause 4.4 requiring the Report to identify information gaps 

that materially affect impact assessment for Relevant Protected Matters 

and specify how those gaps will be addressed; including through targeted 

survey, monitoring, or conservative risk settings, prior to Program 

endorsement. 

 

6.  Comments on ToR Section 5: Assessment of Impacts on Protected 

Matters 

 

6.1 Clause 5.1(c) — 'Consider' imposes no obligation of compliance or 

outcome 

Clause 5.1(c):  Consider relevant EPBC Act statutory documents and policies, 

including but not limited to Recovery Plans, Conservation Advices, Threat 

Abatement Plans and Referral Guidelines. 

Proposed amendment: 

Replace 'broad description' in clause 4.2 with 'baseline description at a resolution 

sufficient to support identification and assessment of all reasonably foreseeable 

Impacts to Relevant Protected Matters, including those occurring at a fine spatial 

scale, and including key habitat features and life-cycle dependencies relevant to 

fire and fire management (e.g. nesting and roosting habitat, hollow-bearing trees, 

riparian refugia, food plant distributions).' 
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Procedur

al only 

Consider' is among the weaker standards in administrative law. It 

requires genuine engagement with a document, but no particular 

outcome. A Program can genuinely consider a Recovery Plan's habitat 

protection objectives and then proceed to destroy that habitat, 

provided the consideration occurred. 'Have regard to,' which appears 

in clause 5.1(d)(ii), is treated by courts as equivalent or marginally 

weaker; requiring only that the matter be brought to mind, not that it 

influences the result. 

 

Why this matters for the ToR: 

The Conservation Advice for the Southern Greater Glider (EPBC Endangered) 

recommends protection of hollow-bearing trees and nesting habitat as priority 

management actions. The 'consider' standard means that a burn program 

proceeding through Greater Glider habitat can satisfy clause 5.1(c) by noting the 

Conservation Advice without giving effect to its recommendations. ARI post-fire 

surveys found Greater Gliders at only 57% of previously-occupied East Gippsland 

sites (Macak et al., 2023). Gracanin et al. (2025) found 100% colonisation of 30 

purpose-built nestboxes within an average of 34 days of installation, indicating 

severe hollow demand. A separate landscape-scale trial deploying 234 

nestboxes across East Gippsland and Tallaganda (Ridley et al., 2025) found very 

few Greater Gliders detectable in East Gippsland despite extensive historical 

records; consistent with significant regional population collapse since the 

megafires. 

 

Proposed amendment: 

Replace 'Consider' in clause 5.1(c) with 'Be consistent with relevant EPBC Act 

statutory documents and policies and demonstrate specifically how each 

applicable document has informed the Program's actions, constraints, and 

monitoring requirements. Where the Program departs from recommendations in 

any statutory document, documented scientific justification for the departure must 

be provided.' 

 

REC 

R11 

Amend clause 5.1(c) to replace 'Consider' with 'Be consistent with' and 

add a requirement to demonstrate specifically how each applicable 
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statutory document has informed Program design, with documented 

justification for any departure. 

 

6.2 Clause 5.1(d)(i) — 'Would not be inconsistent with' is satisfied by silence 

Clause 5.1(d)(i):  how approving an Action or class of Action...would not be 

inconsistent with: [international obligations / Recovery Plans / Threat Abatement 

Plans / heritage management plans / heritage management principles] 

 

Double 

negativ

e 

'Would not be inconsistent with' requires only the absence of direct 

contradiction. Something can be entirely silent on, tangential to, or only 

weakly related to a Recovery Plan and still 'not be inconsistent with' it. 

This standard is materially weaker than 'consistent with,' and far weaker 

than 'demonstrably advances' - which is the standard used in some 

Commonwealth biodiversity offset instruments. The double negative 

appears four times in clause 5.1(d)(i), covering international obligations, 

Recovery Plans, Threat Abatement Plans, heritage management plans, 

and World Heritage and National Heritage management principles. 

 

The distinction is not merely semantic. Recovery Plans for EPBC-listed 

species contain specific recovery objectives and recommended management 

actions. A planned burn program that impacts habitat for a listed species 

while technically avoiding direct contradiction of a recovery plan objective 

satisfies 'would not be inconsistent with.' It does not satisfy 'is consistent 

with' and cannot satisfy 'demonstrably advances.' 

 

Why this matters for the ToR: 

ARI research published in Australian Field Ornithology (Menkhorst, Schulz & 

Stamation, 2024) found zero feeding sign of Glossy Black-Cockatoo at any Black 

She-oak sites burned by FFMV post-bushfire. FFMV plans to burn approximately 

11,000ha of Glossy Black-Cockatoo critical habitat between 2024 and 2026 

(Crisp, 2024). The Recovery Plan for this species requires protection of feeding 

habitat. Under 'would not be inconsistent with,' a burn program that destroys She-

oak feeding habitat could satisfy this standard if it does not directly contradict 

the Recovery Plan's stated objective; because silence is not contradiction. Under 

'demonstrably advances,' it could not. 
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Proposed amendment: 

Replace all four instances of 'would not be inconsistent with' in clause 5.1(d)(i) 

with 'is consistent with and demonstrably advances the objectives of.' 

 

REC 

R12 

Amend clause 5.1(d)(i)(a)–(d) to replace all instances of 'would not be 

inconsistent with' with 'is consistent with and demonstrably advances the 

objectives of.' Also amend clause 5.1(d) to replace 'consider the extent to 

which' with 'demonstrate that.' 

 

6.3 Clause 5.1(d)(ii) - 'Regard will be given to' Conservation Advices is the 

weakest possible standard 

Clause 5.1(d)(ii):  how regard will be given to any relevant Conservation Advices 

(section 146K(3)). 

 

Procedur

al only 

‘Regard will be given to' is treated by courts as equivalent to 'consider' 

or marginally weaker; either standard requires only that the matter be 

brought to mind, not that it influences the result. Therefore it does not 

require that Conservation Advice have any effect on Program design, 

only that they be read. Conservation Advices are prepared by the 

Threatened Species Scientific Committee and contain specific 

management action recommendations. They should be treated as 

minimum standards for Program design, not as documents to be 

noted. 

 

Proposed amendment: 

Replace clause 5.1(d)(ii) with: 'Demonstrate how the Program gives effect to the 

recommended actions and threat mitigation measures in all applicable 

Conservation Advices. Where the Program departs from Conservation Advice 

recommendations, provide documented scientific justification for the departure, 

including an assessment of risk to the species' conservation status.' 
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REC 

R13 

Amend clause 5.1(d)(ii) to replace 'how regard will be given to' 

Conservation Advices with a requirement to demonstrate how the 

Program gives effect to Conservation Advice recommendations, with 

documented justification for any departure. 

 

6.4 Clause 5.1(e) - Strategic scale assessment must be explicitly paired with 

a local trigger mechanism 

Clause 5.1(e):  Be appropriate for assessment at a strategic scale. 

 

Condition

al escape 

This clause, read with the 'broad description' baseline in clause 4.2 

and the 'relevant to scope' standard in clause 4.1, creates a coherent 

framework for restricting assessment to a level of generality at which 

fine-scale MNES impacts are invisible. There is no requirement to 

cascade to site-scale assessment when burns intersect critical 

habitat or recent EPBC-listed species records. 

 

Why this matters for the ToR: 

The 2025 planned burn at Providence Ponds Flora and Fauna Reserve proceeded 

despite New Holland Mouse (EPBC Vulnerable) records at two locations within 

the burn boundary, with exclusion zones of only 0.1 ha and 0.9 ha against a 

recommended 3 ha. At Lake Tyers State Park (2025), a burn of 122 ha in 

vegetation including RAMSAR-listed wetland and old-growth forest resulted in 

the destruction of more than 100 large hollow-bearing trees in a surveyed 20-

hectare section (GEG 2025a). Neither case involved mandatory pre-burn MNES 

surveys. Under a 'strategic scale only' assessment framework, these site-specific 

impacts will not be identified or assessed because strategic-scale data layers do 

not capture individual hollow-bearing tree clusters, small habitat patches, or site-

specific species records at the resolution needed to prevent these outcomes. 

 

Proposed amendment: 

Replace clause 5.1(e) with: 'Be appropriate for a strategic assessment and specify 

how localised impacts will be identified, assessed, and managed, including 

through a tiered assessment framework that provides: (i) strategic-scale risk 

screening; and (ii) triggered site-scale assessment requirements where actions 

intersect or are adjacent to mapped or known high-value MNES assets, including 
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critical habitat, threatened ecological community remnants, important breeding 

and roosting sites, and refugia. The Report must specify triggers, minimum 

information requirements, and decision pathways for triggered local assessments.' 

 

REC 

R14 

Amend clause 5.1(e) to require a tiered assessment framework that pairs 

strategic-scale screening with triggered site-scale assessment where 

actions intersect high-value MNES assets, and specify triggers, 

information requirements, and decision pathways. 

 

REC 

R15 

Insert a new clause specifying avoidance and 'no-go' standards for actions 

where impacts on Relevant Protected Matters cannot be mitigated. The 

clause must specify that: (a) where a proposed action would affect critical 

habitat, documented refugia, or irreplaceable habitat features (including 

hollow-bearing tree clusters, old-growth remnants, and Ramsar-listed 

wetland vegetation), avoidance is the default and the burden of 

demonstrating that the action may proceed rests on DEECA; (b) where 

avoidance is not adopted, the Report must document the specific basis on 

which the action is justified despite the identified risk, and explain why 

avoidance is not practicable; and (c) identified 'no-go' areas must be 

spatially mapped, publicly available, and operative from Program 

commencement. 

 

6.5 Clause 5.1(f) - 'Existing information' creates no duty to remedy known 

data gaps 

Clause 5.1(f):  Rely on the best available and existing information and published 

resources. 

 

Condition

al escape 

'Existing' limits the obligation to information already in existence. It 

creates no obligation to commission surveys, collect new data, or 

resolve gaps identified in the baseline. A program can rely on 

outdated data and satisfy this clause by describing it as the best 

existing information — even where gaps are known and identified. 

 

The Victorian Auditor-General's 2021 report Protecting Victoria's Biodiversity 

confirmed that VBA data used for planning is outdated and does not show 
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most recent records. This is a known, government-acknowledged data gap. A 

clause that requires only reliance on 'existing' information provides no 

mechanism to remedy it. For example, community environment group (GEG) 

field surveys at Mt Alfred (2023) and Providence Ponds (2025) identified 

EPBC-listed species records that were not reflected in planning data used for 

those burns. Under clause 5.1(f) as drafted, those gaps need not be remedied 

before Program endorsement. 

 

Proposed amendment: 

Replace clause 5.1(f) with: 'Rely on the best available information. Where existing 

information is identified as absent, outdated, or of insufficient spatial resolution or 

currency to support impact prediction for Relevant Protected Matters, commission 

or require targeted surveys or monitoring to address those gaps. The Program 

must specify how information gaps will be identified, prioritised, and remediated 

prior to actions proceeding in high-risk areas.' 

 

REC 

R16 

Amend clause 5.1(f) to remove 'existing' as a limiter on the information 

obligation, and add a requirement to commission surveys or monitoring to 

address identified data gaps, with priority given to gaps affecting high-risk 

MNES assets. 

 

6.6 Clause 5.1(h) — 'High degree of uncertainty' threshold is undefined and 

self-defeating 

Clause 5.1(h):  Assume the worst-case scenario where there is a high degree of 

uncertainty or risk. 

 

Condition

al escape 

'High degree' sets an undefined threshold below which worst-case 

assumptions need not apply. DEECA can characterise uncertainty as 

'moderate' rather than 'high' and avoid the worst-case obligation. The 

precautionary principle, which the Program must address under 

section 3A of the EPBC Act, does not require a 'high degree' of 

uncertainty — it requires precautionary action wherever uncertainty 

exists and irreversible harm is plausible. 

 

For hollow-bearing trees, the precautionary principle is particularly compelling. 

DELWP Report No. 95 (Bluff, 2016) found that hollow-bearing trees reached by 
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fire in planned burns were 28 times more likely to collapse than in unburnt 

areas, with 25% collapsing and 27% damaged. Large old hollow-bearing trees 

require 120–200 years to develop suitable hollows (Lindenmayer et al., 2012). 

Where data are insufficient to determine whether a specific burn will destroy 

hollow-bearing trees that cannot be replaced on any management-relevant 

timescale, worst-case assumptions must apply; not only where uncertainty is 

'high.' 

 

Proposed amendment: 

Replace clause 5.1(h) with: 'Apply precautionary assumptions wherever 

uncertainty exists about Impacts to Relevant Protected Matters. Assume the 

worst-case scenario in all cases where impacts may be irreversible or where data 

are absent, outdated, or of uncertain currency. The basis for any departure from 

worst-case assumptions must be documented and independently verified prior to 

the action proceeding.' 

 

REC 

R17 

Amend clause 5.1(h) to remove 'where there is a high degree of 

uncertainty' and replace with 'wherever uncertainty exists' (consistent with 

the precautionary principle), with worst-case assumptions mandatory for 

all potentially irreversible impacts. 

 

6.7 Clause 5.2 — Species on the priority assessment list must be assessed, 

not optionally considered 

Clause 5.2:  The Report may also consider matters that are potentially eligible for 

listing... 

 

Moda

l verb 

'May also consider' is entirely discretionary. Species on the priority 

assessment list face known, assessed extinction risk. Their consideration 

must be mandatory, not optional, to ensure that all species facing known 

elevated risk are covered by the assessment at the time the Minister 

makes a decision under s.146(2)(f). 

 

REC 

R18 

Amend clause 5.2 to replace 'may also consider' with 'must consider' - 

making assessment of priority-listed species mandatory rather than 

discretionary. 
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6.8 Clause 5.3 - Double conditionality allows climate adaptation to be 

avoided entirely 

Clause 5.3:  The Report must detail how adaptation to reasonable climate change 

scenarios will be considered in the implementation of the Program where such 

data exists or is required to be considered by a particular EPBC Act statutory 

document for a Protected Matter (such as a Recovery Plan). 

 

Condition

al escape 

Climate adaptation analysis is conditional on two alternative triggers 

joined by 'or': (a) where data exists, or (b) where a specific Recovery 

Plan requires it. Species without current Recovery Plans that require 

climate consideration (a category that includes many EPBC-listed 

East Gippsland species) can be assessed with no climate analysis at 

all. Given that changed fire weather is the central driver of changed 

fire regimes, conditioning climate analysis on Recovery Plan 

requirements defeats the purpose of the provision. 

 

Future fire weather projections for south-eastern Australia consistently show 

increasing frequency of extreme fire weather conditions under all emissions 

scenarios (Dowdy et al., 2019). The effectiveness of fuel reduction burning 

under these conditions is demonstrably reduced (Clarke et al., 2022). These 

are not data gaps, they are established findings in the peer-reviewed literature. 

The ToR should not permit them to be excluded from climate analysis on a 

technicality. 

 

Proposed amendment: 

Replace clause 5.3 with: 'The Report must assess the Impacts of the Program 

under a range of plausible climate change scenarios, including scenarios 

consistent with current emissions trajectories and worst-case projections. Climate 

adaptation must be addressed as a mandatory component of impact assessment 

for all Relevant Protected Matters and is not contingent on the existence of 

specific data or the requirements of particular Recovery Plans or other statutory 

documents.' 
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REC 

R19 

Amend clause 5.3 to remove the double conditionality and make climate 

adaptation analysis mandatory for all Relevant Protected Matters, using 

current emissions trajectory projections as the minimum scenario. 

 

6.9 Missing requirements - Cumulative impacts, significance thresholds, and 

offsets constraints 

Cumulative impacts 

Clause 5.1(a) requires assessment of cumulative impacts but provides no 

methodology. The ecological risk in this program is primarily cumulative; it 

arises from interval squeeze (Enright et al., 2015) (repeated burns reducing 

mean fire return intervals below community-specific thresholds), progressive 

hollow-bearing tree loss under repeated fires of varying (low to high) intensity, 

and compound disturbance interactions with drought, logging history, and 

invasive species. Without a specified cumulative impact accounting method, 

these risks will not be systematically tracked or managed. Kelly et al. (2015) 

demonstrate that biodiversity conservation requires fire histories tailored to 

individual species' life-history requirements; an analysis that underscores why 

the ToR must require cumulative impact accounting at a species and 

community level, not only at aggregate landscape scale. 

 

REC 

R20 

Insert a new clause requiring a cumulative impact accounting method that 

tracks combined effects of repeated actions over time, including: habitat 

loss, fragmentation, repeated burning, and interactions with other 

pressures - and that informs adaptive management changes during the life 

of the Program. 

 

Significance thresholds 

The ToR contain no significance thresholds: no specified levels of population 

loss, habitat loss, or fire interval reduction at which an impact is considered 

significant and triggers escalation. Without defined thresholds, the 

assessment cannot determine when cumulative impacts cross from 

acceptable to unacceptable, and the Program contains no automatic triggers 

for course correction. 

 

REC 

R21 

Insert a new clause defining significance and risk thresholds for Relevant 

Protected Matters at a population and ecosystem level (not solely 
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individual-level effects) including thresholds that trigger escalation, 

additional controls, suspension of an action class, or Program revision. 

 

Offsets 

The ToR reference the mitigation hierarchy and offsets policy but provides no 

constraints on when offsets are inappropriate. Hollow-bearing trees require 

120–200 years to develop suitable hollows (Lindenmayer et al., 2012; Gibbons 

et al., 2024). Vegetation communities requiring very long fire-free periods for 

structural development cannot be offset on any management-relevant 

timeframe. Offsets should not be available as a mechanism where they 

directly undermine a course of action that directly addresses risk. 

 

REC 

R22 

Insert a new clause specifying that biodiversity offsets must not be used 

to justify avoidable impacts and must not be relied on where values are 

irreplaceable or where demonstrated outcomes cannot be achieved within 

a timeframe relevant to the affected species' recovery. This constraint 

must apply explicitly to: (a) hollow-bearing trees, for which replacement 

hollows require 120–200 years to develop and cannot be offset on any 

management-relevant timeframe (Lindenmayer et al., 2012); and (b) old-

growth vegetation communities whose structural complexity cannot be 

restored within decades. Where offsets are proposed, the Report must 

demonstrate measurable outcomes are achievable within the life of the 

Program and explain why avoidance and on-site mitigation are not 

sufficient. 

 

7.  Comments on ToR Section 6: Ecologically Sustainable Development 

Clause 6.1:  The Report must assess how the Program meets the objectives of the 

EPBC Act, including how the Program promotes the principles of ecologically 

sustainable development (as set out in section 3A of the EPBC Act). 

 

Procedur

al only 

'Assess how the Program meets' does not require that the Program 

actually meet the objectives or promote the principles, only that the 

Report discusses how it does so. A Report that assesses how the 

Program meets ESD principles and concludes that it does so 
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inadequately still satisfies this clause. The standard should be 

demonstration, not assessment. 

 

The ESD principles in section 3A have direct and demanding implications for 

this Program. The precautionary principle requires that where uncertainty 

exists and irreversible harm is plausible, actions err toward protection. The 

intergenerational equity principle requires that future generations inherit a 

functioning forest ecosystem. Both principles are directly engaged by the 

hollow-bearing tree evidence. 

 

Intergenerational equity: the hollow-bearing tree evidence: 

DELWP Report No. 95 (Bluff, 2016) found that hollow-bearing trees in planned 

burns were 28 times more likely to collapse than in unburnt areas, with 25% 

collapsing per burn at typical 7–12-year intervals; meaning most hollow-bearing 

trees in affected landscapes could be lost within 25 years. NESP modelling 

(Project 3.3.2) projects that large old hollow-bearing trees in Mountain Ash 

forests will be less than 10% of 1997 levels by 2040, even without further 

disturbance. Gibbons et al. (2024) confirm that changing fire regimes are 

accelerating hollow-bearing tree loss across south-eastern Australia, with 

impacts compounding across successive fire events. Approving a Program that 

removes or reduces hollow-bearing trees without a hollow retention target is 

structurally inconsistent with the intergenerational equity principle, as the 

hollows lost will not be replaced within any timeframe relevant to current or near-

future generations. 

 

Proposed amendment: 

Replace 'assess how the Program meets' in clause 6.1 with 'demonstrate that the 

Program meets' and add: 'The demonstration must address how each principle of 

ecologically sustainable development is operationalised in the Program's design 

and constraints, including: (a) how the precautionary principle is applied to actions 

with potential for irreversible ecological impact; and (b) how the intergenerational 

equity principle is addressed through specified hollow-bearing tree retention 

targets, minimum fire interval standards, and old-growth protection requirements.' 

 



 

 

 

 

 

East Gippsland Conservation Management Network 

 P: 0417 557 114 -www.egcma.org.au 

REC 

R23 

Amend clause 6.1 to replace 'assess how' with 'demonstrate that,' and add 

requirements to operationalise the precautionary principle and 

intergenerational equity principle through measurable Program constraints 

including hollow-bearing tree retention targets. 

 

8.  Comments on ToR Section 7: Implementation and Assurance 

 

8.1 Clauses 7.1 and 7.2 — 'Assess effectiveness' and 'improvements' set no 

floor 

Clause 7.1 / 7.2:  The Report must assess the effectiveness of program 

implementation... [and] how its adaptive management processes will ensure 

improvements in the implementation of the program... 

 

Procedur

al only 

'Assess the effectiveness' requires description of how effectiveness 

will be evaluated; not demonstration that implementation will be 

effective. An assessment that concludes implementation will be 

ineffective still satisfies this clause. Similarly, 'ensure improvements' 

sets no floor; any change, however marginal, constitutes an 

improvement. 

 

The Victorian Auditor-General's 2020 report Reducing Bushfire Risks found 

that DELWP (now DEECA) does not know the effect of its burns on native flora 

and fauna, except for isolated case studies. This is a concerning finding for a 

program affecting millions of hectares and dozens of EPBC-listed species. 

The Strategic Assessment cannot endorse the Program without remedying 

this systemic absence of ecological monitoring. 'Assessing effectiveness' of a 

program with no ecological monitoring baseline will produce an assessment 

of a framework that does not yet exist. 

 

REC 

R24 

Amend clause 7.1 to replace 'assess the effectiveness of program 

implementation' with 'demonstrate that program implementation 

arrangements will be effective in ensuring Relevant Protected Matter 

outcomes are achieved' and specify minimum resourcing, governance, and 

accountability standards. 
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REC 

R25 

Amend clause 7.2 to replace 'ensure improvements' with 'achieve and 

maintain specified minimum performance standards for Relevant 

Protected Matters' with corrective action required within defined 

timeframes where standards are not met. 

 

8.2 Missing requirement - Mandatory biodiversity code for planned burn 

operations 

There is currently no mandatory code for identification or protection of 

biodiversity values in planned burn operations that accounts for EPBC Act 

obligations. FFMV relies on operational frameworks that do not require pre-

burn species surveys, hollow-bearing tree identification, or independent 

ecological assessment. The ToR must require, as a condition of Program 

endorsement, the development and mandatory implementation of such a 

code. Without this, the assurance framework described under clause 7.3 

cannot function; there are no minimum operational standards against which 

assurance can be provided. 

 

Why this matters for the ToR: 

The following cases document impacts that occurred in the absence of 

mandatory ecological assessment requirements, and illustrate what the 

biodiversity code must address: at Mt Alfred State Forest (2024), a 1,165 ha burn 

in a Special Protection Zone proceeded without EPBC referral despite survey 

records of 12 Greater Gliders and 9 Yellow-bellied Gliders 5 months prior (GEG 

2024/5); at Lake Tyers State Park (2025), 100+ very large hollow-bearing trees 

were destroyed or damaged in a 20 ha section without prior hollow-tree mapping 

(GEG, 2025a); at Providence Ponds FFR (2025), burns proceeded with exclusion 

zones for New Holland Mouse records of 0.1–0.9 ha against a recommended 3 

ha (GEG, 2025b). Each case demonstrates the operational consequences of the 

absence of a mandatory biodiversity code. 

 

REC 

R26 

Insert a new clause in ToR Section 7 requiring, as a condition of Program 

endorsement, the development and mandatory implementation of a 

Biodiversity Code for Planned Burn Operations that: (a) requires pre-burn 

and post-burn fauna surveys at all burns intersecting mapped MNES 

assets, Special Protection Zones, or recent EPBC-listed species records; 

(b) requires identification and mapping of hollow-bearing trees prior to 
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ignition with minimum retention buffers; and (c) requires independent 

ecological sign-off before burns proceed in high-risk areas. The Code must 

be publicly available, auditable, and operative from Program 

commencement. 

 

8.3 Clause 7.3 — Transparency obligations must specify what is published, 

when, and in what form 

Clause 7.3(e):  a process for auditing and reporting to provide transparency for 

stakeholders 

 

Procedur

al only 

'A process for auditing and reporting to provide transparency' requires 

a process; not actual publication of results. Transparency is not 

achieved by the existence of a process; it is achieved by public 

availability of specific information. The ToR must specify what will be 

published, at what frequency, and in what form. 

 

REC 

R27 

Insert a new clause 7.4 specifying publication commitments including: 

annual spatial burn reporting (location, area, date, severity) within 90 days 

of completion; monitoring results for Relevant Protected Matters against 

stated indicators; independent audit reports within 6 months of 

completion; incident and non-compliance reporting; and rationale for all 

adaptive management decisions. All materials must be in machine-

readable format and freely publicly accessible. 

 

8.4 Clause 7.3(f) — Independent auditing requires defined independence 

criteria and publication 

Clause 7.3(f):  Independent auditing of the outcomes and commitments of the 

Program. 

 

Procedur

al only 

'Independent auditing' without defined independence criteria, audit 

frequency, and publication requirements is not a functional 

transparency mechanism. Auditing conducted by parties with 

operational relationships to the program holder does not meet 

independence standards. Publication of audit results is what makes 
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independence meaningful; undisclosed audits provide no public 

accountability. 

 

REC 

R28 

Amend clause 7.3(f) to specify: independence criteria for auditors; 

minimum audit frequency (annual); mandatory public availability of audit 

reports and responses; and arrangements for independent scientific 

review of key technical components including impact predictions and 

monitoring design. 

 

9.  Comments on ToR Section 8: Evaluation of Overall Outcomes 

Clause 8.1:  The Report must evaluate the overall conservation commitments and 

environmental outcomes for Relevant Protected Matters, taking into account likely 

Impacts to Relevant Protected Matters from implementing the Program (including 

any actions proposed to be taken under the Program). 

 

Procedur

al only 

'Evaluate' requires description and analysis, not demonstration of 

adequacy. A Report that evaluates overall outcomes and concludes 

they are inadequate still satisfies clause 8.1. 'Likely Impacts' further 

signals a probability threshold below certainty; plausible but uncertain 

harms may not qualify. 

 

Proposed amendment: 

Replace clause 8.1 with: 'The Report must demonstrate that conservation 

commitments and environmental outcomes for Relevant Protected Matters are 

sufficient to maintain or improve their conservation status across all foreseeable 

impact scenarios, including worst-case scenarios, for the life of the Program.' 

 

REC 

R29 

Amend clause 8.1 to replace 'evaluate' with 'demonstrate that outcomes 

are sufficient to maintain or improve conservation status' across all 

foreseeable scenarios including worst case. 

 

REC 

R30 

Insert a new clause specifying measurable, time-bound indicators for each 

MNES outcome commitment, including: minimum hollow-bearing tree 
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density targets by vegetation community type; fire return interval 

compliance rates against community-specific Tolerable Fire Interval 

thresholds; and population trend indicators for priority EPBC-listed species 

calibrated to regional baseline conditions. All indicators must be reported 

publicly on an annual basis against stated targets. 

 

REC 

R31 

Insert a new clause specifying that where uncertainty about MNES impacts 

remains high and irreversible loss is plausible, the Program must require 

as preconditions for proceeding with individual actions: mandatory pre-

burn ecological surveys; defined criteria for suspension of burn categories 

where monitoring indicates adverse population trends; and a transparent 

escalation pathway to case-by-case EPBC Act referral for actions in high-

risk locations. These preconditions must be operative from Program 

commencement and must not be deferred to a subsequent 

implementation phase. 

 

10. Comments on ToR Section 9: Addressing Uncertainty and Risk 

Clause 9.1:  The Report must identify key uncertainties and risks associated with 

implementing the Program, responses to these and proposed adaptations to 

changing circumstances. Key uncertainties may include: a) Knowledge gaps... b) 

Assumptions... c) How changes to legislation... d) The effectiveness or capacity to 

ensure the Program is implemented. 

 

Moda

l verb 

'Key uncertainties may include' makes the illustrative list permissive. 

DEECA can acknowledge the categories and decline to treat any specific 

matter as a key uncertainty without breach. There is no structured risk 

assessment methodology, no requirement for a risk register, and no 

requirement that specific biodiversity-relevant uncertainties be identified 

and assessed. 

 

The illustrative list contains no biodiversity-specific uncertainties. None of the 

categories that matter most for MNES outcomes are listed: climate–fire 

feedback amplification; hollow-bearing tree recruitment failure thresholds; 

compound disturbance interactions; or VBA data currency. Their absence 

from the mandatory list means they need not be assessed unless DEECA 

volunteers to include them. 
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Uncertainties the ToR must require to be assessed: 

The following uncertainties are material to MNES outcomes and must be 

mandatory items in the risk assessment:  Climate–fire feedback amplification: 

projections consistently show increasing frequency of fire weather conditions 

under which fuel reduction has minimal moderating influence on fire spread and 

severity (Clarke et al., 2022).  Hollow recruitment failure thresholds: below a 

critical density of hollow-bearing trees, population collapse of obligate hollow-

dependent species may be non-linear and irreversible. This threshold has not 

been determined for most relevant species.  Compound disturbance 

interactions: fire interacts with drought, extreme heat, historical logging, 

landscape fragmentation, and invasive species in ways not captured by single-

driver models.  Data currency: VBA records used for planning are outdated 

(Auditor-General, 2021), meaning species are systematically at greater risk than 

planning tools indicate. 

 

REC 

R32 

Amend clause 9.1 to: (a) replace 'may include' with 'must include at 

minimum'; (b) add mandatory items including climate–fire feedback 

amplification, hollow recruitment failure thresholds, compound 

disturbance interactions, and data currency of species records used for 

planning; and (c) require a structured risk register using a likelihood-by-

consequence methodology with specified trigger points and 

contingencies. 

 

REC 

R33 

Insert a new clause requiring that where uncertainty about impacts on 

MNES is high and data are absent, incomplete, or outdated, the Program 

must apply precautionary operational defaults including: (a) minimum 

buffer distances from known MNES records and critical habitat features, 

spatially mapped and publicly available; (b) conservative fire-interval 

defaults by vegetation community type where empirical data are absent; 

and (c) mandatory precautionary Species Protection Zones around all 

EPBC-listed species records dated within the preceding ten years. These 

defaults must be treated as binding constraints unless superseded by 

current survey data. 

 

11. Comments on ToR Section 10: Information Sources 
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11.1 Clause 10.1 — 'Comment on' reliability is not the same as 

demonstrating adequacy 

Clause 10.1:  The Report must identify the sources of information and data relied 

upon to develop the Report, and comment on the reliability and currency of the 

data. 

 

Procedur

al only 

'Comment on' reliability and currency requires acknowledgement of 

limitations, not remediation of them. A Report can note that VBA data 

is outdated and then rely on it anyway, satisfying this clause while the 

data gap remains unaddressed. Combined with the 'existing 

information' weakness in clause 5.1(f), this creates a closed loop in 

which known data gaps are acknowledged and then ignored. 

 

REC 

R34 

Amend clause 10.1 to require that where information sources are 

identified as outdated, of uncertain currency, or of insufficient resolution 

for impact prediction, the Report must specify how those deficiencies have 

been or will be remediated prior to Program endorsement, including 

through targeted surveys or monitoring. 

 

11.2 Clause 10.2 — Independent peer review must be mandatory 

Clause 10.2:  The Report may include summaries of independent peer review 

processes... 

 

Moda

l verb 

'May include' makes peer review entirely optional. For a strategic 

assessment affecting millions of hectares and dozens of EPBC-listed 

species, independent peer review of key technical components must be 

mandatory. The Warburton Environment v DEECA Federal Court case 

(commenced September 2025) challenges the lawfulness of FFMV's 

removal of hollow-bearing trees in State and National Parks under fire 

management; a case that turns on the adequacy of technical 

assessments underlying management decisions. Optional peer review is 

structurally insufficient for an assessment at this scale and consequence. 
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REC 

R35 

Amend clause 10.2 to replace 'may include summaries of' with 'must 

include mandatory' independent peer review of key technical components, 

including risk assessment methods, spatial data inputs, impact 

predictions, and monitoring design. Reviewer independence criteria must 

be specified, and reviews and responses must be publicly available prior to 

Program endorsement. 

 

12. Structural Drafting Error in Clause 5.1 

EGCMN notes that the final substantive sub-clause of clause 5.1 is mis-

lettered (a), duplicating the earlier clause 5.1(a). This is not merely a 

typographical error. The mis-lettered clause contains the obligation to 

demonstrate how outcomes 'will effectively protect and manage Relevant 

Protected Matters for the life of the Program.' Its structural position is 

ambiguous; it is unclear whether it operates as a sub-clause of 5.1 subject to 

all preceding qualifications including 'appropriate for assessment at a 

strategic scale,' or as a standalone obligation, which could be exploited to 

treat it as a general aspiration rather than an enforceable requirement. 

EGCMN requests that this be corrected, that the clause be given 

unambiguous standalone status as a binding obligation, that 'effectively' be 

replaced with a measurable standard, and that the clause explicitly state that 

it is not subject to the 'strategic scale' qualification in clause 5.1(e). 

 

REC 

R36 

Correct the mis-lettered clause 5.1(a) (second instance), assign it a unique 

identifier, give it unambiguous standalone status as a binding obligation, 

replace 'effectively protect and manage' with 'maintain or improve the 

conservation status of, demonstrated by reference to measurable 

population and habitat indicators,' and specify that it is not subject to the 

strategic scale qualification in clause 5.1(e). 

 

13. Conclusion and Formal Requests 

EGCMN supports evidence-based fire management that genuinely integrates 

life protection, asset protection, and biodiversity conservation. The Strategic 

Assessment represents a critical opportunity to establish a Program that 

achieves all three objectives. The 37 recommendations made in this 

submission are not incompatible with effective fire management; they 

establish the minimum standards that a legitimate strategic assessment of 

this scale must meet to satisfy the objectives of the EPBC Act. 
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The recommendations fall into three practical groups. The first group (R1, R2, 

R11, R12, R13) addresses the legal drafting weaknesses that allow the Report 

to satisfy formal requirements without positive ecological outcomes: 

replacing double negatives, procedural standards, and modal verbs with 

substantive, outcome-focused obligations. The second group (R3–R10, R4a 

R14–R17, R19–R22, R26, R32, R33) establishes the process and technical 

framework that the assessment must require: mandatory stakeholder 

engagement, ahistorical climate acknowledgement, transparent fire behaviour 

modelling disclosure, tiered impact assessment, mandatory surveys, 

cumulative impact accounting, significance thresholds, precautionary 

defaults, and a biodiversity code. The third group (R18, R23–R31, R34–R36) 

addresses transparency, assurance, and outcome accountability: measurable 

indicators, publication requirements, mandatory peer review, ESD 

operationalisation, pre-endorsement safeguards, and structural correction of 

the mis-lettered clause. 

 

EGCMN makes the following formal requests: 

 

Formal Requests 

1. Amendment of the draft Terms of Reference to address each of the 37 

recommendations made in this submission, with written reasons 

provided for any recommendation not adopted. 

2. Inclusion of EGCMN on any Stakeholder Reference Group established in 

connection with this Strategic Assessment or subsequent Program 

development and implementation. 

 

Yours sincerely, 

 

 
 

Paul Harvey 

 

 

President, East Gippsland Conservation Management Network 
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