3
1.

CONSERVATION

MANAGEMENT
NETWORK

d
East Gippsland Conservation Management Network Inc. (EGCMN)

Submission on the April 2026 Exposure Draft of the National Environmental Standard for Matters of
National Environmental Significance

MAIN SUBMISSION

26 May 2026



Contents

ADOUL ThiS SUDIMISSION ..euiiciceceeeeere ettt 3
N 01 0] 00T RS 1) o T30 ot (ol D0 T 4
Senate Committee aliGNMENT.... .o 4
NY=) 0 L) gl oo ToloTod Q= 1 Fq o 4 =) 1 o 6

1. EXECULIVE SUIMIMATY ..ccureecesesesesreessesessssssessssasessssassssssessssssessssssesssssssssssesssssssssssssesssssssasssssssssssssssssesssssssasssssas 8

2. ADOUL the SUDIMITEET ..ottt 10
00 0 0 ) 0 ) T 10
2.2 NGO COOTAINATION worerrereueureeresreuressesressessessessessessessessessessesssssessessesssssessesse s s s ssessesssssessesesssssesssssasssssasanes 11
2.3 PUIPOSE ANd SEIUCLUTE ...eueurreiiseisesesessessssessess s st sesssssssessssssessssssssssssssessssssssssssssnsans 11

3. Part 1 — The four architectural priorities the revision should address .......ccccoovenrenenenennee 12
3.1 Priority 1 — Outcomes operate as a test, not a preSumMption ......ovveeenessneresssesessssesens 12
3.2 Priority 2 — Cumulative impact assessment legally binding at both project and
|aNASCAPE SCALES .. e 14
3.3 Priority 3 — A binding mitigation hierarchy, with mandatory avoidance for matters
that cannot be COMPENSALE ... aes 15
3.4 Priority 4 — The evidence base is anchored to peer-reviewed literature, Conservation
Advices, and published guidelines........orrrrerererreeee e 16
3.5 The climate dimension across the four Priorities ... ——— 19
3.6 SYNTNESIS et bR 20

DA T T 1= 4 Lol oY= TP 21

5. WOTKEA @XAMIPIES...iuiiiiierisiriirisisessesssses s sssssess s ssssss s sss s sssssssssnsnsssssnsans 25
5.1 Worked Example 1 — Shearwater-Paynesville Residential Development.........cc.ccuuunee. 25
5.2 Worked Example 2 — Latham’s Snipe migratory site network at flyway scale............... 26
5.3 Worked Example 3 — Victorian Forest Fire Management Strategic Assessment........... 30
5.4 Worked Example 4 — Fingerboards Critical Minerals Project........mnneneneneneenes 32
5.5 Worked Example 5 — Hypothetical Division 5A streamlined assessment private-land
old-growth-forest 10gging OPEration ... sesnaes 34

6. The twelve reCOMMENAAtIONS. ... sss e sss s s bbb snes 36
6.0 Recommendation—-anchor SUMMATY ... sssssssssssssssans 36
6.1 Recommendation R1 — Outcomes that operate as a test, not a presumption.........cc..... 39
6.2 Recommendation R2 — Cumulative impact assessment legally binding at both project
AN 1aNASCAPE SCALES ...vuveeeeceerereeereres e 40
6.3 Recommendation R3 — Climate Change.........oenenenineeseesssssesessss s 41
6.4 Recommendation R4 — Hydrologically connected water trigger........courenereererneerennennes 43
6.5 Recommendation R5 — Schedule 1, Regulations under s 134(3AC), the mitigation
hierarchy, and rules for impacts that cannot be compensated.........ccuvrerenerenereneesenesseenens 43

2



6.6 Recommendation R6 — Offset rules: methodology, multipliers, maintenance, and

fINANCIAL SECUTILY wvvvrerereireissirsissississ st 45
6.7 Recommendation R7 — Statement of reasons in plain English ..., 47
6.8 Recommendation R8 — First Nations engagement and FPIC under UNDRIP................... 48
6.9 Recommendation R9 — Policy hierarchy and Conservation Advice primacy .........cc...... 49
6.10 Recommendation R10 — Significant impact thresholds.........cnnnninn. 50
6.11 Recommendation R11 — Monitoring, accountability, and the State of the
ENVIrONMENT REPOTT ...ttt sess s ssess s sssssesssssssessssssssnsssssnsans 52
6.12 Recommendation R12 — Implementation: sequencing, bilateral coverage, NOPSEMA,
tranSitioNal ArChITECTUTE. ..o 53
000} 4 ol LD TS () o OO ooV 55
Annex A — Companion Document 2 — Shearwater-Paynesville Residential Development
[0 R o T | PSP 56
Annex B — EGCMN-proposed redraft of the National Environmental Standard (Matters of
National Environmental Significance) 2026........ccornrennennsssssssssssssssssssssssssssssssssans 70
Annex C — Matters for future EPBC Act amendment CycCle.......onnnnnnnsenensenssnesessenenens 97
Annex D — November 2025 MNES Standards Draft — April 2026 Exposure Draft.......... 100
Annex E — Comparison of existing EPBC policy instruments with the EPBC Reform Act
FTAIMEWOTK ..ottt bbb bbbt 102
12 (o) D0} o3 &= 0] 4|0 PP 104
Statutory instruments and GOvernment dOCUMENTS. ......ccueereeneeseessessessesessssssssesssssssssssssssssees 104
Primary documents — Shearwater-Paynesville EPBC 2023 /09592........onncneenceneenens 106
Primary documents — Fingerboards Critical Minerals Project (EPBC No. 2026/10462)106
SCIENTITIC LIEETATUIE ..ottt bbbt 107
NGO and policy positions (May 2026 cONSUItAtioN) ......coceecereereereereenseseesemsemseesesssssesseesesssssessessees 110
Parliamentary SOUICES ......c.reeriresrersessessesssesssssses s sss s sssss s s 110
International iNStruMENtS ANd CASES .......cuerereeeeeeeeereeeeseeeeseeessessessessessesss e sse s ssesssssssssesssssees 110

About this submission

This is a submission from the East Gippsland Conservation Management Network (EGCMN), an ACNC-
registered environmental charity working to protect the Gippsland Lakes Ramsar wetland of international
importance and other nationally significant ecological values across East Gippsland, Victoria. We are
responding to the Australian Government’s April 2026 consultation on the National Environmental Standard
for Matters of National Environmental Significance (MNES Standard), which closes on Friday 29 May 2026.

The MNES Standard is the foundational instrument of the post-Samuel Review reform of Australia’s
environment laws. From 1 July 2026, every decision under the Environment Protection and Biodiversity
Conservation Act 1999 affecting threatened species, Ramsar wetlands, migratory species, World Heritage
values, or other matters of national environmental significance must be measured against it. In March 2026,
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the Senate Environment and Communications Legislation Committee at its first recommendation called for a
revised draft of the MNES Standard to be released for further public consultation; this submission proposes
substantive content for that revised draft.

The submission is organised around Parliament’s three-element design at section 514YD(4) of the EPBC
Act (Outcomes, Principles, and Procedures) and four architectural priorities, set out at §1 (Executive
summary) and §3 (Architectural priorities), and lodged as twelve recommendations at §6, supported by the
Shearwater—Paynesville case study at Companion Document 2 and a consolidated instrument-form redraft
at Companion Document 3.

Submission structure
This submission consists of four documents lodged together:

. Main submission: plain-English summary; Senate Committee alignment table; executive summary;
about the submitter; four architectural priorities (§3); evidence base in tabular form (§4); five
worked examples (§5); twelve recommendations (§6); conclusion (§7).

. Companion Document 2 — Shearwater—Paynesville case study: documents the architectural value
of the proposed revisions by applying the twelve recommendations to a contemporaneous EPBC
Act controlled-action decision (EPBC 2023/09592, Approval Decision 19 December 2025).

. Companion Document 3 - The MNES Standard - Consolidated redraft of the April 2026 Exposure
Draft applied through the twelve recommendations

Senate Committee alignment

This table maps each Senate Environment and Communications Legislation Committee Recommendation
(March 2026), Greens Senators’ Additional Recommendations, and the Coalition Senators’ Additional
Comments, against the submission’s recommendations. The submission’s posture is constructive: the
Committee at Recommendation 1 called for a revised draft, and this submission proposes substantive
content for that revised draft.

# What the Committee asked Submission recommendation Reference

Rec 1 A revised draft of the MNES Entire submission posture §1; §3; §6
Standard to be released for
further public consultation

Rec 2 A revised Offsets Standard to be ~ Addressed in companion EGCMN §2.1 (cross-
released for further public May 2026 submission on the reference)
consultation Offsets Standard

Rec 3 Statement of reasons provided for R7 — A published, plain-English §6 R7
every decision under the EPBC statement of reasons for every
Act, in plain English, with decision under the Act

sufficient detail to permit any
interested party to understand the
legal, scientific, and factual basis
of the decision



Rec 4 Principles or guidance to inform R1.5 — National interest exemption  §6 R1
the application of the national Outcomes-compliance and
interest exemption and approval published reasoning
pathway

Rec 5 Clear standards for NEPA R10 — Significant impact §6 R10
enforcement thresholds and decision-life

architecture

Rec 6 Consistent approach for Key R9.2 — KTP integration into §6 R9
Threatening Processes QOutcomes; 24-month operational
(identification, listing, framework
classification, threat abatement
plans, monitoring, reporting)

Rec 7 A document identifying and R9.1 — Policy hierarchy: the §6 R9
setting out the priority and Standard prevails over policy
relationship of statements, papers and guidance
guidance, policy papers, and
other elements that inform
decision-making

Rec 8 Policy papers to include intended  R9.1(5) — case-study supplements
application to case studies or within 12-month publication
examples framework

Rec 9 Restoration Contributions Holder ~ R6.5 — Offset calculator §6 R6
to outline the principles and transparency, methodology
process for assessing and publication, 24-month calibration
calculating offset quantum, audit
including operation of the offset
calculator

Rec 10 State of Environment Report to Annex C item D10 — SoE Report Annex C
report on enduring conservation offset performance reporting D10; also §6
outcomes and impact achieved (requires EIA Act 2025 R11.1-
through offsets and restoration, amendment); the in-scope R11.1- R11.4
including where outcomes have R11.4 monitoring architecture
not been achieved operates within the Standard

Rec 11 Public consultation on offset Addressed by R6.5 (calculator
quantum methodology transparency overlap)

Rec 12(a) Restoration Contributions Holder ~ Addressed in companion EGCMN §2.1 (cross-
strategic plans publicly available May 2026 Offsets submission reference)

Rec 12(b) Maintenance periods to be R6.6 — Crown lease maintenance-  §6 R6
aligned with State Crown leases period alignment with tenure-
of varying lengths security framework

Rec 13 Clear and detailed guidance on R6.7 (non-standard offsets), R6.8 §6 R6
non-standard offsets, the like-for-  (capable-of-commencement), R6.9
like rule, and “capable of (like-for-like rule operationalisation)
commencement” prior to action

Rec 14 The suite of National R12.4 — National Environmental §6 R12

Environmental Standards to be
urgently progressed

Standards sequencing (high-



leverage pathways operate only
after full suite is in force)

Greens Add Legally enforceable, measurable,  R1 (measurable thresholds for each  §6 R1, R2
Rec 1 time-bound outcomes QOutcome (drawn from Appendix B1
of the Samuel Review)); R2
(Wentworth Group cumulative
impacts framework)
Greens Add Finalise all National Environmental R12.4 — NES sequencing (the §6 R12
Rec 3 Standards before decisions under operational realisation of this
streamlined assessment, national recommendation)
interest, bilateral, strategic, or
regional pathways
Greens Add Water trigger and migratory R4 — Section 5(3) Item 9 water §6 R4, R2
Rec 4 species protection not narrowed  trigger hydrological connection; R2
(cumulative analysis at the relevant
migratory scale for migratory
species — flyway, longitudinal river
continuum, and oceanic migration
corridor)
Greens Add Climate change as a protected R3.2 — new section 8A Principle 5  §6 R3.2;
Rec 6 matter and incorporated into climate scenarios including Scope Annex C D2
decisions 1/2/3 emissions and mainstreaming
(in scope); Annex C item D2 —
Section 5(3) Item 12 climate trigger
(requires Act amendment to s 528)
Coalition Clear KPIs across the decision R10.1, R10.2 (measurable §6 R10.1-
Senators’ lifecycle including for post- parameters and quantitative R10.2;
Additional approval performance significant-impact thresholds, in Annex C D6
Comments scope); Annex C item D6 — 25-year
§§1.30-1.32 approval renewal architecture

(requires Act amendment, new s
145A)

Senator Pocock alignment

Senator David Pocock (Independent, ACT) participated in the Senate Environment and Communications
Legislation Committee inquiry. On 22 November 2025 he released a fifteen-point proposal of amendments
to the EPR Bill 2025 and related bills (“Proposal to pass environmental law reforms that actually protect
nature”, davidpocock.com.au); on 27 November 2025 he placed further critique on the Hansard record in
Committee Stage debate, and released a post-passage Statement on Environmental Law Reform recording
that “more nature-destroying projects will continue to be approved under these bills” and that the legislation
“does not provide for consideration of emissions from projects and their impact on climate change.” Nine
items from his fifteen-point proposal, together with two Hansard contributions from 27 November 2025,
map directly to recommendations in this submission. The table below sets out the alignment.

# SENATOR POCOCK PROPOSAL
ITEM OR HANSARD
CONTRIBUTION

SUBMISSION RECOMMENDATION  REFERENCE




Item 3 Tighten the national interest testin ~ R1.5 — National interest exemption  §6 R1
line with Professor Samuel’s Outcomes-compliance and
recommendations; exclude fossil published reasoning
fuel projects

Item 4 Remove subjectivity in tests around R1.1 (s 7(2) reword per EJA); R1.2  §6 R1
the application of National (measurable thresholds for each
Environmental Standards and QOutcome drawn from Appendix B1
scientific criteria of the Samuel Review)

Item 5 Legislate a requirement and R12.4 — National Environmental §6 R12
timeframe to deliver National Standards sequencing
Environmental Standards for First
Nations Engagement and
Community Consultation

Item 6 Safeguards to ensure offsets are R6.9 (like-for-like rule with working  §6 R5, R6;,
only used where like-for-like definitions of “same species” and R6.9)
offsets are demonstrably available  “equivalent ecological condition”);

R1.4 + R5.1(c) (Schedule 1 for
matters where like-for-like cannot
exist)

Item 7 Remove the Minister’s ability to Annex C item D7 — Replace Annex C D7
devolve approval powers to States  bilateral and NOPSEMA
and Territories arrangements with Standard-

anchored architecture (requires Act
amendment; Senator Pocock’s
“remove” is the stronger remedy;
the EGCMN proposal is the
cooperative architecture variant for
the future-cycle Act amendment)

Iltem 8 Safeguards around the streamlined R12.4 (Standards-before- §6 R12, R5;,
approvals process; exclude fossil accreditation sequencing as R12.4)
fuel projects from that pathway Standard-internal rule); Schedule 1

at R1.4 + R5.1(c) (safeguards
architecture); Annex C D7, D8 (Act-
level bilateral/Division 5A reforms
for future cycle)

Item 9 Establish a duty for the Minister to  R3.2 — new s 8A Principle 5 §6 R3.2;
consider the impact of projects on  climate scenarios including Scope ~ Annex C D2
climate change 1, 2 and 3 emissions (in scope);

Annex C item D2 (R3.1) — s 5(3)
Item 12 climate trigger (requires
Act amendment)
Item 10 Limit the rulings power to R1.4 (narrow Ministerial Ruling §6 R1, R12

procedural clarifications only;
prohibit rulings from overriding or
substituting for Standards or
formal accreditation processes

Exception under categorical
Outcomes-not-met framework);
R12 (sequencing architecture)




Item 12 Improve and clarify the definitions ~ R1.4 + R5.1(c) (Schedule 1 §6 R5, R6;,
of unacceptable impact and net architecture under s 6A + s R6.4)
gain 134(3AC) Regulations); R6.4

(absolute biodiversity gain
measured against fixed 2020
baseline; multipliers 10-20x aligned
with Maron et al. 2025 (10x
Vulnerable, 20x Endangered))

Hansard 27  “Minister, how can critically R1.4 + R5.1(c) Schedule 1 §6 R5)

Nov 2025 endangered species not be on that  (categorical refusal for matters

(Committee  list? I'm interested in how you where like-for-like cannot exist,

Stage) offset a critically endangered operating through s 6A + s
species, and, if the government is,  134(3AC) Regulations + s 10(3) of
how are you going to work out the  the Standard); Annex C D1 (harder
exchange rate? What does a swift ~ Act-level refusal duty for future
parrot translate to, in terms of cycle)
bettongs, phascogales or
antechinuses?”

Hansard 27  Senator Pocock asked the Minister ~ R12.4 — National Environmental §6 R12

Nov 2025 whether the Government would Standards sequencing (Standards-

(Committee ~ commit to implementing the full before-accreditation principle)

Stage) suite of National Environmental

Standards listed in Professor
Samuel’s review prior to allowing
accreditation of any entity with
assessment or approval powers
under the reforms

Note: Items 1, 2, 11, 13, 14 and 15 of Senator Pocock’s fifteen-point proposal address matters outside
the scope of the MNES Standard consultation (Regional Forest Agreement and continuation-of-use carve-
outs; reconsideration mechanisms; National EPA governance architecture; stop-work order review;
sunset periods for non-controlled actions). These remain substantive concerns shared by the submitter
but are appropriately addressed through EPBC Act amendment rather than through the MNES Standard.

1. Executive summary

The April 2026 Exposure Draft of the National Environmental Standard for Matters of National Environmental
Significance (“the Standard”) is the foundational instrument of the post-Samuel reform architecture: from 1
July 2026 it will govern bilateral arrangements, Al-assisted assessments, and strategic endorsements under
Papers 1-3 (Environment Protection Reform Act 2025). The Senate Environment and Communications
Legislation Committee reported in March 2026 and at Recommendation 1 called for a revised draft to be
released for further public consultation.

This submission proposes substantive content for that revised draft, organised around Parliament’s three-
element design at s 514YD(4) (Outcomes, Principles, Procedures) and four architectural priorities — lodged
as twelve recommendations at §6.

Architectural framework. Section 514YD(4) authorises Standards to prescribe Outcomes (mandatory),
Principles (discretionary), and Procedures (discretionary). The Exposure Draft invokes only the first two;



the operative procedural drafting that restores the third element is at the EGCMN Offsets Standard
submission (R21-R24, lodged 9 June 2026) and is not duplicated here.

THE FOUR ARCHITECTURAL PRIORITIES.

Priority The Draft as drafted What the Standard should do Detail at
P1. Outcomes s 7(2) deems Outcomes Reword s 7(2) (EJA remedy); §3.1; R1
operate as a and Objectives satisfied by insert Samuel Appendix B1
test mere Principles measurable thresholds at s 6;
compliance remove the s 5(3) habitat-
narrowing qualifier; categorical
not-met finding where impacts
cannot be compensated,;
Outcomes apply to national
interest exemption decisions
(Senate Rec 4)
P2. Cumulative = Cumulative content sits in ~ Promote into operative s 9(3); §3.2; R2

impact binding
at project +

non-operative s 9 Note 2

adopt the Wentworth Group six-
step framework; establish the

landscape Commonwealth Cumulative
scales Impacts Register; calibrate scale

to migratory pathway (flyway /

longitudinal river continuum /

oceanic migration corridor) and

landscape
P3a. Binding Mitigation hierarchy non-  Three-component Schedule 1 §3.3; R5; harder
mitigation binding; s 4 repairable- architecture — new s 6A of Act-level
hierarchy + impact definition and ss Standard + concurrent architecture at

Schedule 1 (R5)

8(4)-(6) Repair framework
undercut avoidance; no
categorical bar for impacts
that cannot be
compensated

Regulations under s 134(3AC)
EPBC Act + s 10(3) of Standard
delivering “cannot be approved”;
delete s 4 repairable-impact and
ss 8(4)—(6); make mitigation
hierarchy binding under Principle
1

Annex C D1 (new s
130AA EPBC Act +
Act-level Schedule
of Unacceptable
Impacts)

P3b. Corrected
offset arithmetic
(R6)

Calculator defaults
systematically under-state
required compensation;
multipliers absent;
counterfactual baseline
drifts with assumed
background decline

Corrected calculator inputs: 0%
risk-of-loss default; 50%
confidence presumption; 30-year
minimum time-to-ecological-
benefit; absolute biodiversity
gain against a fixed 2020
baseline (Kunming-Montreal GBF
Target 2); 10-20% multipliers per
Maron et al. 2025 (10x
Vulnerable, 20x Endangered; 30x
Ministerial Ruling Exception per
Marshall et al. 2024)

§3.3; R6; Senate
Recs 9, 12(b), 13
mapped to R6.5,
R6.6, R6.7-R6.9

P4. Anchored
evidence base
— literature,

Principle 4 “appropriate,
suitable, best available”
undefined; no

R9 (policy hierarchy; Conservation
Advices, Recovery Plans, TAPs,
KTPs and ECDs as the substantive

§3.4; R7, R9, R11,
R12

9



Conservation Conservation Advice evidence base); R1.7 (working

Advices, primacy; KTPs absent definitions of “appropriate,”

guidelines from Qutcomes; no plain-  “suitable,” “best available”); R11
English statement-of- (monitoring, accountability, SoE
reasons obligation; no SoE  offset performance reporting —
offset performance Senate Rec 10); R7.1 (plain-
reporting; NES sequencing  English statement of reasons for
absent every decision — Senate Rec 3);

R12.4 (NES sequencing — Senate
Rec 14; Greens Add Rec 3)

The full mapping of each recommendation to Senate Committee recommendations, Greens Additional
Recommendations, Coalition Additional Comments, and Senator Pocock’s cross-bench proposal is at the
Senate Committee alignment table (front matter); the master recommendations index is at §6.

Shearwater-Paynesville case study

The Shearwater-Paynesville case study (Companion Document 2) tests the twelve recommendations
against a contemporaneous EPBC Act controlled-action decision (EPBC 2023/09592, Approval Decision 19
December 2025) and documents that the proposed revisions would have produced a defensibly different
outcome on the same facts. Worked examples extending the methodology to four further pathway types
(Ramsar; strategic assessment; streamlined Division 5A; protection statement) are at §5.

Parallel consultation: 2026 Measures No. 1 Regulations

The Regulations exposure draft parallels this consultation and is engaged at multiple points: accreditation-
stage Standards propagation (items 7, 9, 21, 23 — R1, R12); the new Regulation 4.05 minor-or-preparatory
pathway (item 26 — R5.4); the Regulation 5.01 greenhouse gas emissions threshold (item 31 — in scope at
R3.2 Principle 5; the s 84A Scope 3 Act-amendment element is at Annex C D3); and new Part 8AA
Protection statements (item 65 — Annex C D5). The Recommendations operate consistently with the
Regulations consultation; the consequential amendments are set out at §6.

2. About the submitter

2.1 Prior work

This submission is lodged by the East Gippsland Conservation Management Network Inc. (EGCMN).
EGCMN is an ACNC-registered environmental charity operating across the East Gippsland statistical region
of Victoria, delivering projects in partnership with DCCEEW, the East Gippsland Catchment Management
Authority, the Department of Energy, Environment and Climate Action (Victoria), the Gunaikurnai Land and
Waters Aboriginal Corporation (GLaWAC) as the Registered Aboriginal Party for the Gippsland Lakes region,
Landcare Australia, and community partners.

The substantive offsets-side architecture downstream of section 10 of the MNES Standard is audited in
EGCMN’s June 2026 submission on the Exposure Draft of the National Environmental Standard for
Environmental Offsets, incorporated by reference. This submission addresses the upstream MNES Standard
gateway and the architectural relationship between section 10 and the downstream Offsets Standard.
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2.2 NGO coordination

The central drafting fix at Recommendation R1 — rewording s 7(2) so that Principles compliance does not
deem Outcomes met — adopts the remedy proposed by Environmental Justice Australia (EJA Final MNES
Submission Guide, May 2026). The remedy is consistent with the substantive positions on s 7(2) in
submissions lodged by EDO, the Australian Conservation Foundation, the Biodiversity Council, WWF-
Australia, and the Australian Marine Conservation Society.

2.3 Purpose and structure

This submission is intended to inform the statutory consultation closing 29 May 2026, the Senate
Committee Report (March 2026) recommendations on the draft MNES Standard, the 18-month and 5-yearly
statutory reviews of the Standard required under the Environment Protection Reform Act 2025, and the
operation of the non-regression principle attaching to any subsequent variation. The recommendations at
§6 are accordingly drafted in operative form for direct use in the final instrument or in any subsequent
amendment.

Note: Companion Document 3 (EGCMN MNES Standard Submission — Proposed Redraft) consolidates the
operative effect of the twelve recommendations in §6 in instrument-form, applied to the April 2026
Exposure Draft.
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3. Part 1 — The four architectural priorities the revision should
address

The Senate Environment and Communications Legislation Committee reported in March 2026 with fourteen
recommendations on the bills implementing the post-Samuel reform architecture. Recommendation 1 calls
for a revised draft of the National Environmental Standard for Matters of National Environmental
Significance to be released for further public consultation. The Committee identified that “due to the
significance of the content of the Standards, the consultation periods provided by the department should be
sufficiently long enough to allow considered responses and meaningful consultation and engagement to
occur,” and that “consistent and predictable decision-making” requires clear and certain content.

This Part identifies four architectural priorities that should be addressed in the revised draft. Each priority is
supported by:

. a textual comparison with the November 2025 Draft (Annex D);

* acomparison with the existing operational instruments under the EPBC Act framework (Annex E);
. the peer-reviewed evidence base summarised in §4; and

. the worked examples set out in §5.

The twelve recommendations in §6 operationalise the architectural response. Where the April 2026
Exposure Draft narrows content from the November 2025 Draft that the public was consulted on five
months earlier, the priority is to restore the November 2025 position. Where the Exposure Draft does not
yet incorporate Samuel’s recommended architecture, the priority is to incorporate it. Where the evidence
base supports specific methodological corrections, the priority is to operationalise those corrections.

3.1 Priority 1 — Outcomes operate as a test, not a presumption

The defect. The Samuel Review Final Report (Recommendation 4(c)) required Standards to be “targeted at
outcomes.” Section 7(2) of the April 2026 Exposure Draft, however, deems the Outcomes in section 6 and
the Objectives in section 5 to be met when the Principles in sections 8-11 are followed. The substantive
policy commitments at sections 5 and 6 thereby operate declaratorily; the operative test reduces to
Principles compliance. Section 7(2) was not present in this form in the November 2025 Draft and is
identified by EJA, EDO, and the cross-NGO coalition (ACF, WWF-Australia, AMCS, Biodiversity Council) as
the central architectural change between the two drafts.

An Outcome deemed met by Principles compliance is not an Outcome — it is a presumption of compliance.

The drafting remedy. EJA proposes the fix at Recommendation R1.1: reword section 7(2) to require
Principles to be applied “in a way that is consistent with the outcomes, and that promotes or supports the
objectives.” The Principles remain the implementation framework; the Outcomes operate as the substantive
test against which decisions are made.

Recommendation R1 reproduces this remedy and adds:
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R1.2 — incorporates the measurable threshold

formulations at Appendix B1 of the Samuel Review R1.3 — deletes the section 5(3) Iltems 1-3
into the section 6 Outcomes (“no net reduction of qualifier (“irreplaceable and necessary...to
habitat critical to the survival of the species”; remain viable in the wild”) as narrowing habitat
“ecological character maintained” against the protection below the operational Conservation
published ECD and LAC framework). Advice scope.

R1.5 — addresses Senate Committee R1 operates jointly with R12.1 (section 7(3)
Recommendation 4 by requiring the section 6 controlling-provision scoping correction), so
Outcomes apply to national interest exemption Principles apply to all impacts on protected
decisions. The Committee identified the absence of matters reasonably foreseeable from the action,
“principles or guidance as to the circumstances, including matters listed or uplisted after the
relevant factors, and / or thresholds that will inform controlling-action determination

and guide the application of the national interest

exemption” as a gap requiring resolution.

Propagation through accreditation pathways. The section 7(2) override operates wherever the Standard is
engaged. The Regulations exposure draft prescribes the MNES Standard as a criterion at four accreditation
points:

Reg item EPBC Act provision Regulation  Subject

Item 7 s 33 Reg 2A.01B  State frameworks

Item 9 s 36H Reg 2A.02B  NOPSEMA frameworks

Item 21 s 46(3) Reg 2B.03  Bilateral-agreement frameworks
ltem 23 s 47(2)(b) Reg 3.07 Bilateral-agreement declarations

Each is a one-shot decision covering a framework for its full duration. The section 7(2) override therefore
propagates from each accreditation decision through every subsequent action-level decision under the
accredited framework — generalising the strategic-assessment defect at Worked Example 1 (§5.1) to every
accreditation pathway under the Reform Act.

Where this fits in the s 514YD(4) architecture. Section 514YD(4) authorises three elements:
. Outcomes (paragraph (a), mandatory),
. Principles (paragraph (b)(i), discretionary), and
. Procedures (paragraph (b)(ii), discretionary).

The Exposure Draft invokes only the first two. R1’s drafting fix restores Outcomes to their substantive role
within the (a)/(b)(i) architecture currently engaged. The operative completion — restoring Procedures under
(b)(ii) — is developed at R21-R24 of the EGCMN Offsets Standard submission (lodged 9 June 2026), and is
not duplicated here. Both reforms operate without amendment of the EPBC Act, and both give effect to the
architecture Parliament enacted at section 514YD(4).

What this looks like in the redrafted Standard. R1.1, R1.2 and R1.3 in combination are shown at Annex B,
sections 5, 6 and 7. The section 7(2) deeming provision is replaced with text requiring the Principles to be
applied so they support the Outcomes, with the Outcomes operating as the test the decision must satisfy.
The section 6 Qutcomes table sits beneath a top-level requirement of no net loss and net positive — the
operative benchmark against which decisions are made.
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3.2 Priority 2 — Cumulative impact assessment legally binding at both project and
landscape scales

The defect. Section 9 Note 2 of the Exposure Draft confines cumulative impact content to bioregional plans
and strategic assessments. Project-level cumulative impact assessment — which the Significant Impact
Guidelines 1.1 (2013, p.5) establish as an operational requirement, and which section 75(2) of the EPBC
Act imposes as a statutory obligation in respect of all adverse impacts on protected matters — is
architecturally displaced. The Indirect Consequences Policy (2010) at Question 6 establishes a magnitude-
of-total-impacts framework that operates at the project level; under Note 2, that operational test is narrowed
to whatever impacts are recognised by the Principles attached to the relevant controlling provision.

The operational response — Wentworth Group six-step framework. Wentworth Group of Concerned
Scientists (2023) Recommendation 4 provides a workable six-step framework:

. Identify whether the proposed action is likely to have an adverse impact on MNES;

. Ensure comprehensive efforts have been made to avoid or minimise impacts under specified
climate scenarios;

. Determine residual adverse impacts;
. Screen residual impacts as individually significant or cumulatively significant;

. Screen impacts as compensatable or non-compensatable (irreplaceable values; not
counterbalanced within ecologically meaningful timeframes);

. Route to separate approval pathways, with non-compensatable individually or cumulatively
significant impacts proceeding to refusal and compensatable impacts proceeding to offsets after
mitigation hierarchy exhaustion.

What R2 does. Recommendation R2 makes the Wentworth Group framework binding at both project and
landscape scales through four amendments:

. R2.1 — operative definitions of “cumulative impact” and “impact that cannot be compensated.”

. R2.2 — promotes the section 9 Note 2 cumulative content into operative section 9(3), with the
Wentworth Group six-step framework as the default where no Conservation Advice threshold
formulation exists. Cumulative impact assessment becomes binding at project and landscape
scales, calibrated to the relevant migratory scale (flyway for migratory birds, longitudinal river
continuum for diadromous fish, oceanic corridor for marine migratory species) and landscape scale
for ecological communities and Ramsar wetlands.

. R2.3 — establishes the Commonwealth Cumulative Impacts Register, operating under the existing
Environment Information Australia Act 2025 functions, as the public-register data foundation for
cumulative impact assessment.

. R2.4 — amendments to section 9 Principle 2 reversing the four November 2025 to April 2026
regressions identified at Annex D (adverse-impacts narrowing; landscape-only context criteria;
“where necessary” / “where appropriate” qualifier substitution) and establishing published reasoned
findings on cumulative assessment outputs (further detail at R7).

What this looks like in the redrafted Standard. The instrument-form effect of R2.1 through R2.4 is shown
at Annex B, section 9. The cumulative impact obligation is promoted from a non-operative Note into an
operative subsection. The Wentworth Group six-step framework applies as a default where no Conservation
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Advice threshold formulation exists. Migratory-species impacts are assessed at the ecological scale at
which the population actually operates.

3.3 Priority 3 — A binding mitigation hierarchy, with mandatory avoidance for
matters that cannot be compensated

The defect. The mitigation hierarchy — avoid, mitigate, offset — is the foundational architecture of
biodiversity conservation regulation. Section 8 Principle 1 of the Exposure Draft applies the hierarchy
through a “having regard to” operative standard, which does not require demonstrated exhaustion of
avoidance options before mitigation or offset is considered. Section 4 contains a “repairable impact”
definition, and sections 8(4)—(6) introduce a Step 3 “Repair” framework, that together permit impacts to be
characterised as repairable on multi-decadal timescales inconsistent with Conservation Advice operational
positions on matters where recovery takes a century or more. There is no categorical bar on impacts for
matters whose loss cannot be compensated.

The peer-reviewed evidence base. Maron et al. (2024, 2025); Marshall et al. (2020, 2022, 2024); O’Brien &
Gordon (2024); zu Ermgassen et al. (2023) establish that offsets are not credible compensation in many
circumstances — specifically, for impacts on matters at risk of extinction, on ecosystems at risk of collapse,
on irreplaceable habitats, and on matters whose recovery operates on multi-decadal to multi-century
timeframes. The peer-reviewed pattern is consistent: where impacts engage core habitat, critical habitat, or
irreplaceable values, offset arithmetic does not deliver no-net-loss outcomes even under idealised
assumed-perfect restoration.

Approval errors that allow irreversible damage cannot be undone; whereas Refusal errors can be
corrected.

The Standard should reflect that asymmetry; the present draft does not.

R5 — binding mitigation hierarchy and categorical aveidance. Recommendation R5 operationalises the
architecture through three amendments:

. R1.4 + R5.1(c) — Schedule 1 of the Standard (new s 6A, R1.4) operates jointly with concurrent
Regulations under section 134(3AC) EPBC Act (R5.1(c)) to identify matters that cannot be
compensated: Critically Endangered species and ecological communities; irreplaceable habitats;
Ramsar defining ecological features; National Heritage and World Heritage matters (including
cultural heritage values, not solely natural heritage values); and other matters identified by
Conservation Advices as not compensable on policy-relevant timescales. Where the action engages
a Schedule 1 matter, an automatic Outcomes-not-met finding follows. The operative “cannot be
approved” consequence flows through section 10(3) of the Standard. A narrow Ministerial Ruling
Exception at s 6A(4) provides a Standard-level procedural safeguard.

. R5.3 — section 8 Principle 1 is amended so the mitigation hierarchy becomes binding, with
demonstrated exhaustion of avoidance options required for matters identified by the TSSC,
Conservation Advices, or Recovery Plans as dependent on recovery timeframes exceeding 10
years. Operational definitions of “reasonably practicable” close the gap identified in the worked
examples at §5.

. R5.2 — the section 4 “repairable impact” definition and the sections 8(4)-(6) Step 3 Repair
framework are deleted. The mitigation hierarchy reverts to the conventional three-step formulation:
avoid, mitigate, offset.
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R6 — corrected offset arithmetic where compensation is appropriate. Recommendation R6
operationalises the offset architecture for cases where compensation is appropriate. Calculator defaults are
corrected: default risk-of-loss 0 per cent; default confidence presumption 50 per cent; minimum time-to-
ecological-benefit 30 years; absolute biodiversity gain measured against a fixed 2020 baseline (aligned with
Kunming-Montreal Global Biodiversity Framework Target 2); tiered multipliers per Maron et al. (2025) and
Marshall et al. (2024) — 10x Vulnerable, 20x Endangered, 30x Ministerial Ruling Exception (the South
African precedent for irreplaceable biodiversity). Operational architecture includes non-standard offsets,
capable-of-commencement testing, and the like-for-like rule.

Regulations parallel — new Regulation 4.05 pre-assessment pathway (item 26). The Regulations
exposure draft inserts a new Regulation 4.05 permitting the Minister to agree, within 20 business days, to a
proponent taking a “minor or preparatory” action before the controlled action is substantively assessed.
Recommendation R5.4 amends Regulation 4.05(5) Minister’'s-agreement criteria so the same substantive
thresholds apply at the pre-assessment pathway as at Part 9 approval: Schedule 1 categorical refusal (R1.4
+ R5.1(c)); automatic Outcomes-not-met findings (R1.4); binding mitigation hierarchy (R5.3). The pre-
assessment pathway cannot operate to authorise MNES-significant impacts pre-assessment.

What this looks like in the redrafted Standard. The instrument-form effect of R5 and R6 in combination is
shown at Annex B, sections 6A and 10. Schedule 1 of the Standard operates through the s 134(3AC)
Regulations to deliver the categorical bar at section 10(3). The like-for-like, additionality, time-lag and net-
positive requirements are cross-referenced into the Standard’s offset architecture. The harder Act-level
form — a new s 130AA EPBC Act categorical refusal duty plus an Act-level Schedule of Unacceptable
Impacts — is set out at Annex C D1 as the recommended future-cycle position.

3.4 Priority 4 — The evidence base is anchored to peer-reviewed literature,
Conservation Advices, and published guidelines

The defect. Section 11(a) of the Exposure Draft requires Principle 4 to operate against “appropriate,
suitable, best available” evidence. The qualifier triplet does not contain a working definition; “best available”
without further qualification permits proponent characterisations inconsistent with published Conservation
Advices, peer-reviewed literature, or quantitative habitat guidelines.

The Shearwater—Paynesville case study (Companion Document 2) documents the operational consequence:
proponent habitat assessment at 1.216 hectares; expert assessment by Dr Birgita Hansen (14 May 2025) at
6.3 hectares; approximately five-fold discrepancy unreconciled on the published record; the published
Latham’s Snipe Wetland Habitat Guidelines (Hansen, Walters and Akers 2025) and directly relevant peer-
reviewed Hansen et al. (2024); Hansen et al. (2025, PLOS ONE) findings were not acknowledged let alone
substantively engaged with in the departmental Recommendation Report.

The Senate Committee’s anchor. Recommendations 6, 7 and 8 of the Senate Committee Report identify
the same concern:

. Rec 6 calls for “a consistent approach...for Key Threatening Processes...including monitoring and
reporting”;

. Rec 7 calls for “a document that identifies and sets out the priority and relationship of the various
statements, guidance documents, policy papers, and other elements that guide and inform
decision-making”;

. Rec 8 calls for policy papers to include “the intended or anticipated application to case studies or
examples.”
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Read together, the three recommendations call for a clear policy hierarchy with Conservation Advices,
Recovery Plans, Threat Abatement Plans, Key Threatening Processes and Ecological Character Descriptions
established as the substantive evidence base, supported by case-study application.

What R9, R1.7, R7.1, R11 and R12.4 do. The core architecture is operationalised by three
recommendations; two further recommendations operationalise the transparency and sequencing limbs:

R9 — the Standard prevails over policy papers and guidance documents; Conservation Advices,
Recovery Plans, Threat Abatement Plans, Key Threatening Processes and Ecological Character
Descriptions are established as the substantive evidence base; substantive engagement with
Conservation Advices is mandatory and evidenced by published reasoning; where a Conservation
Advice identifies a specific mitigation mechanism as ineffective, the proponent may not rely on that

mechanism in evidence under section 11(a).

R1.7 — introduces working definitions of “appropriate,

LE N1

suitable” and “best available” tied to peer-

reviewed literature and published guidelines where these exist.

R11 — establishes the monitoring, accountability and State of the Environment Report reporting
architecture that supports the evidence base over time, addressing Senate Committee
Recommendation 10 (SoE Report to report on enduring conservation outcomes including where

outcomes have not been achieved).

R7.1 — published, plain-English statement of reasons for every decision engaging the Standard,

addressing Senate Committee Recommendation 3.

R12.4 — National Environmental Standards sequencing (high-leverage pathways operate only after
the full Samuel-recommended Standards suite is in force), addressing Senate Committee
Recommendation 14 and Greens Additional Recommendation 3.

The seven architectural propositions and their evidence-base anchors are set out in the table below":

R# Proposition Evidence base

R9.1 (a) Policy hierarchy — the Standard Rampling et al. 2024; Maron et al. 2025;
prevails over policy papers and guidance ~ Wentworth Group 2023

R9.1, R9.3, (b) Substantive evidence base — Maron et al. 2025; Marshall et al. 2020, 2022,

R9.4, R9.5 Conservation Advices, Recovery Plans, 2024; Contos et al. 2025; Rampling et al. 2024;
TAPs, KTP listings, ECDs Hansen et al. 2024, 2025

R1.7 (c) Working definitions of “appropriate,” Hansen et al. 2024, 2025; Maron et al. 2025;
“suitable,” “best available” under Principle Marshall et al. 2022
4

R9.2 (d) KTP integration into Outcomes Ward et al. 2019; Maitz et al. 2023; Wentworth
(Senate Rec 6) Group 2023; Marshall et al. 2024

R7.1 (e) Plain-English statement of reasons for  Rampling et al. 2024; O’Brien and Gordon

every decision engaging the Standard
(Senate Rec 3)

2024

1 R10 (significant impact thresholds, decision-life architecture, operative definitions of cumulative impact and impact-
that-cannot-be-compensated) sits in the Priority 4 cluster but operates on a different architectural axis from the seven
propositions above; the R10 evidence base is set out at §4 and operative drafting at Companion Document 1, R10.1-

R10.4.
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R11.5 (f) State of the Environment Report offset  Maron et al. 2024, 2025; zu Ermgassen et
performance reporting (Senate Rec 10) al. 2023; Tran and Maron 2024; O’Brien and
Gordon 2024
R12.4 (g) National Environmental Standards Samuel 2020 Final Report; Wentworth Group

sequencing (Senate Rec 14; Greens Add

Rec 3)

2023

R6.2 — the procedural complement. R9, R1.7 and R11 establish what counts as appropriate evidence.

R6.2 establishes what happens where two competing assessments are tendered in the same decision

record:

* A mandatory independent peer review, commissioned by the Department, is triggered where the
discrepancy between proponent-assessed and independently-assessed impact (extent or quality)
exceeds 25 per cent.

*  The trigger operates at the controlled-action determination under section 75 EPBC Act and at the
Part 9 approval decision under section 133.

Calibration of the 25% impact discrepancy threshold. The threshold sits above the documented inter-
assessor noise envelope and an order of magnitude below the documented bias magnitudes in proponent-
commissioned assessments — so it detects bias without triggering false positives for legitimate

methodological variation.

Evidence base for the 25% impact discrepancy threshold

Study

Finding

Bias direction and magnitude

Maron, Bull, Evans &
Gordon (2015)

Australian offset crediting baselines
overstating background decline

Up to 5% above recent woody
vegetation loss rates

O’Brien & Gordon
(2024)

Averted-loss gains overestimated across
five 2019-2020 Victorian impact-offset
exchanges

3x-240x; up to 86% of 2022
offsets non-compensatory

Tran & Maron (2024)

Errors or implausibly optimistic assumptions
in audited EPBC Offset Assessment Guide
calculations

13 of 14 (93%); OAG inputs
publicly retrievable for only 14 of
98 actions

Gibbons, Macintosh,
Constable & Hayashi
(2018)

NSW offset arithmetic where assumed
declining-baseline counterfactual overstates
clearance rates

~146 years required to avert
losses commensurate with
permitted impacts

Contos et al. (2025)
— noise envelope

Inter-assessor variation among five
accredited concurrent assessors under the
NSW Biodiversity Assessment Method

Coefficient of variation 18.83%
(development credits), 34.02%
(offset credits)

The architectural pattern across the four bias studies is consistent: proponent-side under-statement of
impact and over-statement of gain. The Shearwater—Paynesville approximately five-fold discrepancy far
exceeds the 25 per cent threshold and would have triggered peer review under R6.2.

Regulations parallel — new Part 8AA Protection statements (item 65). The Regulations exposure draft
inserts new Part 8AA Protection statements (sections 298A-298H, with prescribed criteria at Regulations
8AA.01-8AA.04). Two architectural concerns arise.

. the criterion at Regulation 8AA.01(c) requires the protection statement be “based, to the extent
practicable, on accurate and high quality information” — the “to the extent practicable” qualifier
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weakens the criterion-for-making against the corresponding review criterion at Regulation
8AA.04(c), which is unqualified.

. protection statements operate as a separate guidance instrument alongside Conservation Advices,
Recovery Plans, TAPs and ECDs, with no architectural ordering subordinating them to Conservation
Advice primacy.

The recommendation at Annex C item D5 deletes the “to the extent practicable” qualifier, makes the
criterion-for-making and the review criterion parallel, and establishes protection-statement subordination to
Conservation Advice operational positions where the two are inconsistent. The Part 8AA Protection
statement architecture requires Act amendment (new Part 8AA EPBC Act, ss 298A-298H) and is out of
scope for the May 2026 consultation.

3.5 The climate dimension across the four priorities

Climate change is not a fifth priority but an amplifier operating across all four. The Standard can implement
climate-adjusted application of existing tests without amendment to the EPBC Act. The submission’s in-
scope climate architecture has five components:

. R3 — climate scenarios at pathway determination. The Minister must consider published climate
projections at every controlled-action determination; the projections form part of the evidence base
against which the action is characterised.

. R9.4 — climate-adjusted Ramsar Ecological Character Descriptions. ECDs must be reviewed
against published climate projections on a five-yearly cycle.

. R9.3 — climate-adjusted substantive engagement with Conservation Advices. Where a
Conservation Advice identifies climate as a threat or includes adaptation operational positions,
substantive engagement at decision must address the climate dimension.

. R6.3 — climate-adjusted offset arithmetic. Where the projected climate trajectory will alter site
suitability over the offset management period, offset adequacy is tested against projected, not
current, site characteristics.

. R2 — climate-adjusted cumulative impact assessment. The climate trajectory is included as a
baseline shifter in the Wentworth Group six-step framework.

Climate is not a fifth priority — it amplifies all four. The Standard can respond now, without amending the
Act.

What sits beyond the Standard. Project-attributable emissions (Scope 1, 2, 3) drive MNES impacts but are
not engageable as MNES impacts under existing controlling provisions. A climate trigger — a controlling
provision for actions exceeding a specified emissions threshold — would require statutory amendment. The
submission supports the climate trigger reform under the Greens Additional Recommendation 4 framing
but does not require it for the Standard to operate at the level the Senate Committee Recommendations
support.
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3.6 Synthesis

The four priorities operate together.

Priority

Function

P1. Outcomes as a

test

Restores the binding force of the Standard’s substantive commitments.

P2. Cumulative impact
binding at both scales

Ensures the operative test is informed by the cumulative reality at the scale at
which threats actually operate.

P3. Binding mitigation

hierarchy +

compensated.

categorical avoidance

Preserves the protective integrity of the architecture for matters that cannot be

P4. Anchored
evidence base

Ensures the Standard’s content is informed by peer-reviewed literature, the
operational instruments accumulated over fifteen years under the EPBC Act
framework, and the Conservation Advices that operationalise the protective
architecture at the species and community level.

Climate operates across all four— see §3.5. Five recommendations deliver climate-adjusted application of
existing tests within the Standard’s statutory authority:

. R3 — climate scenarios at pathway determination;

. R9.4 — climate-adjusted Ramsar Ecological Character Descriptions;

. R9.3 — climate-adjusted Conservation Advice engagement;

. R6.3 — climate-adjusted offset arithmetic;

. R2 — climate-adjusted cumulative impact assessment.

The climate trigger reform sits beyond the Standard at Annex C D2.

The twelve recommendations in §6 supply the substantive content for the revised draft called for at Senate
Committee Recommendation 1. Each is anchored to one or more Senate Committee recommendations or
cross-bench positions in the Senate Committee Alignment Tables at the front of this submission, and each
aligns with the offsets-side architecture audited in EGCMN’s June 2026 submission on the Exposure Draft
of the National Environmental Standard for Environmental Offsets.

Cross-cutting: Regulations exposure draft. The Regulations exposure draft (2026 Measures No. 1
Regulations) is engaged at the points where the Standard’s architecture meets operative regulation:

Reg item Subject Recommendation

ltems 7, 9, Accreditation criteria R1, R12

21,23

Item 26 Reg 4.05 minor-or-preparatory R5.4
pathway

Item 31 Reg 5.01 greenhouse gas In scope at R3.2; Act-amendment Scope 3
emissions threshold element at Annex C D3

Item 65 Part 8AA Protection statements Annex C D5
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Cross-cutting: Division 5A streamlined assessment pathway (Reform Act 2025). Division 5A (sections
100A-100B) contains only two operative sections — a pathway application, and a recommendation report
by a designated report writer. Five procedural minimums are missing:

. no statutory minimum for proponent documentation;
. no public exhibition period;
. no submissions process;

. no carve-out for Schedule 1 matters or for categorical Outcomes-not-met situations under section
6A;

. no material-discrepancy peer-review trigger.

The pathway therefore permits MNES-affecting decisions on a recommendation report with no minimum
procedural content — including for irreversible impacts on matters that would categorically fail substantive
assessment under R1.4 + R5.1(c).

Recommendation R12.7 supplies the procedural minimums Division 5A is missing — see Annex C item D8.
Out of scope for the May 2026 consultation (requires Act amendment to s 87(5A) and Division 5A);
preserved for the future-cycle Act amendment.

4. Evidence base

The peer-reviewed evidence base for this submission is set out in the table below. Twenty one evidence-
base entries are summarised against five attributes: Source; Finding; Methodology; Architectural relevance
to the MNES Standard; and Recommendation anchor (the recommendation in §6 that operationalises the
architectural response).

Note on recommendation anchors. References to R1-R12 are to the twelve recommendations set out in §6
of this submission. Each recommendation rolls up multiple amendments operating together on a discrete
architectural priority. References in parentheses (e.g., R6 (R6.2, R6.3)) identify the specific sub-
recommendations engaged.

SOURCE FINDING METHODOLOGY  ARCHITECTURAL ANCHOR
RELEVANCE
Maitz et 63% of weighted MNES Empirical analysis  Significant impact R10
al. (2023) habitat loss occurred of EPBC referral thresholds inadequate at
under “not controlled decisions 2000- referral stage; decision
action” determinations 2015 Queensland  architecture leaves 96% of
bypassing substantive + NSW MNES habitat loss outside
assessment substantive assessment
Maron et Compensation and offsets  Architectural The Standard’s offset R5, R6
al. (2024) are not credible solutions  critique of Nature  architecture must contain (R6.1)
for many circumstances;  Positive Plan and  categorical impacts that
impacts that cannot be mitigation cannot be compensated
compensated must be hierarchy and operative mitigation
operationally recognised implementation hierarchy
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Wentworth Six-step cumulative Methodology Project-level cumulative R2
Group impact framework development; impact assessment must
(2023) operationalises project- Cross- be legally binding in
level and landscape-scale jurisdictional operation
cumulative impact review
assessment
Maron, Bull,  Crediting baselines in Systematic policy = Documents systematic R6
Evans & Australian offset policies ~ analysis directional bias in (R6.2,
Gordon assumed rates of decline proponent-set offset R6.4)
(2015) 0.4-4.2 per cent per baselines; primary anchor
annum, up to 5x higher for the R6.2 material-
than recent woody native discrepancy peer-review
vegetation extent loss (0- trigger; offset baselines
0.5 per cent per annum) must be fixed and absolute
across all six states and (not declining); absolute
two territories biodiversity gain
methodology
Maseyk, Risk-of-loss methodology  Methodology Offset methodology must R6
Evans & and security gain inflation  analysis with exclude prior management  (R6.3)
Maron produce counterfactual empirical gain and security gain;
(2017) offset failure calibration default risk-of-loss = 0%
Laitila, Offset multipliers must Quantitative Multiplier architecture must R6
Moilanen &  address discount rate, methodology be operatively specified; (R6.3,
Pouzols time-to-benefit, and development minimum time-to- R6.4)
(2014); counterfactual ecological-benefit
Moilanen &  uncertainty; averted-loss thresholds required
Laitila (2016) methodology
systematically inadequate
Moilanen & Operationally important Methodology Calculator time-to- R6
Kotiaho offset decisions consolidation with  ecological-benefit settings  (R6.3)
(2018) identifiable; partial operational systematically understate
multiplier compounding decision true restoration time; Offset
produces systematic identification arithmetic must
inadequacy operationalise partial-
multiplier decomposition
Marshall et Most current multipliers Global meta- Current jurisdictional R5, R6
al. (2024) fall in the 0-6x range, well analysis of multipliers systematically (R6.4)
below the peer-reviewed jurisdictional inadequate; substantially
minimum (Laitila et practice higher multipliers required;
al. 2014 derives ~19.6x 30:1 South African
min); the South African precedent supports the 30x
30:1 multiplier for Ministerial Ruling Exception
irreplaceable biodiversity tier at R6.4
is the only jurisdictional
precedent approaching
the minimum
Marshall, Habitat condition metrics ~ Empirical Habitat condition R6
Wintle, fail to deliver no-net-loss  modelling using methodology must include  (R6.3)
NSW Vegetation core-habitat sensitivity tests
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Southwell &  when core habitat is Information
Kujala (2020) developed System
Marshall et None of six offset metrics Modelling against ~ Offset metrics insufficient R5, R6
al. (2022) consistently prevented population and categorical avoidance (R6.3)
population declines under  outcomes under required for core habitat
core habitat impact assumed-perfect  (R5); ceiling-of-confidence
scenarios; under idealised  restoration support for R6.3 50 per
assumed-perfect cent confidence cap and
restoration and strict 30-year minimum time-to-
avoidance, time-lagged ecological-benefit threshold
population declines (calculator settings
emerged at the 30-year permitting higher
post-offset mark (EMA confidence or shorter TTEB
declined 8.1% between 15 assert an attainment
and 30 years post-offset); reliability higher than the
recovery to pre-impact idealised simulation
baseline values required produces)
approximately 100 years
for most species
Borges- Habitat hectares and Methodology Habitat methodology must  R6
Matos, similar aggregated critique; NSW VIS disaggregate to species- (R6.3)
Maron & metrics mask species- analysis level performance
Metzger level outcomes
(2023)
Contos et Inter-assessor variation in ~ Empirical inter- Defines the noise envelope  R6
al. (2025) NSW BAM offset credit assessor variation  above which the R6.2 (R6.2,
calculations: CV 18.83% study trigger operates: the 25 per  R6.5)
(development credits, SE cent threshold sits above
10.51) and 34.02% (offset the development-credit CV
credits, SE 5.58) among and an order of magnitude
five accredited concurrent below the bias magnitudes
assessors documented in Maron
2015, O'Brien & Gordon
2024, Tran & Maron 2024
and Gibbons et al. 2018;
calculator calibration audit
input at R6.5
Gibbons et Restoration time-frames Empirical Minimum time-to- R6
al. (2016) substantially exceed restoration time-  ecological-benefit threshold  (R6.3)
standard offset frame analysis ~30 years for studied
maintenance periods for classes; habitat-specific
many habitat classes assessment required for
others
Maron et Global biodiversity offsets  Global synthesis Multiplier defaults must be ~ R5, R6
al. (2025) synthesis: offset 10-20x range with (R6.4)

multipliers 10-20x
required for credible no-
net-loss (10x Vulnerable,
20x Endangered)
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Gibbons, NSW offset policy 2005-  Empirical Documents aggregate- R6
Macintosh, 2014: 21,928 ha approved outcomes outcome bias arising from (R6.2,
Constable &  for clearing against evaluation across  systematic counterfactual R6.3),
Hayashi 83,459 ha offsets ten years of offset overstatement at the R11
(2018) (apparent surplus); ~146  arithmetic baseline-setting step;

years required to avert primary anchor for R6.2;

losses commensurate compliance and monitoring

with permitted impacts framework must be

because the assumed operatively specified

declining-baseline

counterfactual

systematically overstates

observed clearance
O’Brien & Victorian averted-loss Empirical Victorian Documents bias magnitude R6
Gordon methodology policy evaluation in averted-loss arithmetic; (R6.2,
(2024) systematically inflates lower bound (3x, equivalent R6.3)

offset credit: projected to ~200 per cent

gains overestimated by 3- overestimation) is an order

240x across five 2019- of magnitude above the

2020 case studies; up to R6.2 threshold; primary

86 per cent of 2022 anchor for R6.2; averted-

offsets ($7.5-16.3M) non- loss methodology must be

compensatory excluded from offset

arithmetic by default

zu Australian averted-loss Australian Direct architectural R6
Ermgassen offset framework empirical anchor  authority for default (R6.2,
et al. (2023)  systematically fails to with matched- exclusion of averted-loss in  R6.3)

deliver no-net-loss; control design offset arithmetic;

Victorian first-tranche aggregate-outcome

offsets had no detectable corroboration of the R6.2

impact on woody bias literature

vegetation extent against

matched non-adopter

controls
Tran & EPBC OAG koala-habitat Case-study EPBC-specific primary R5, R6
Maron calculations: 13 of 14 empirical audit of  anchor for R6.2: (R6.2,
(2024) audited calculations (93 EPBC OAG documents bias rate in R6.5)

per cent) contained errors  calculations proponent-prepared

or implausibly optimistic calculator inputs at the

assumptions, including operative jurisdictional

double-counting of level; supports R5

livestock-grazing categorical avoidance

exclusion across multiple where impacts engage

inputs; OAG inputs critical habitat;

publicly retrievable for transparency architecture at

only 14 of 98 actions (14 R6.5

per cent)
Rampling, zu  Compliance, monitoring Compliance and Standard-anchored R11
Ermgassen,  and enforcement enforcement monitoring, compliance,
Hawkins & architecture systematically
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Bull (2024);  inadequate to prevent framework and enforcement

Evans (2023) offset failure analysis architecture required

Ward et 93% of potential MNES Empirical analysis  Significant impact R10

al. (2019) habitat loss in Qld + NSW  of MNES habitat thresholds inadequate at
2000-2015 was not loss vs referrals the upstream referral-not-
referred to the made stage

Commonwealth at all

5. Worked examples

The five worked examples below apply the Exposure Draft to specific Gippsland-anchored protected
matters and regulatory pathways. Each follows a standardised five-point template: (i) what the example
tests; (i) the architectural defect demonstrated; (iii) where the Standard fails; (iv) which recommendations
address it; (v) where to find the detail.

5.1 Worked Example 1 — Shearwater-Paynesville Residential Development

What this example tests. Whether the Exposure Draft, applied to a project-by-project residential
development affecting Latham’s Snipe habitat and Ramsar-adjacent landscape (EPBC 2023/09592; approved
19 December 2025), produces a defensibly different decision from the documented Approval.

The current architecture fails both parties. The application took approximately 2.6 years from lodgement to
Commonwealth approval, was subsequently litigated at VCAT in February 2026, and at the time of this
submission has not commenced on site (permit conditions unmet). §5.1 tests not only whether the
Standard delivers MNES protection — but whether it delivers timely certainty for proponents.

Architectural defect demonstrated. The Approval Decision proceeded under the Exposure Draft
architecture without surfacing the architectural prerequisites that the recommendations in §6 would have
made operative. Three would have been decisive: the approximately five-fold habitat assessment
discrepancy (proponent 1.216 ha; Hansen 14 May 2025 6.3 ha) would have triggered R6.2 peer review at
the 25% material-discrepancy threshold; the post-determination uplisting of Latham’s Snipe (5 January
2024, after the 19 October 2023 controlling-action determination) would have engaged R12.1’s controlling-
provision scoping correction; and the on-site reserve falling within the 75-110m disturbance buffer
(Hansen, April 2025) would have engaged the Schedule 1 categorical refusal pathway at R1.4 + R5.1(c), or,
in the alternative, forced a substantively redesigned proposal. Full chronology, expert reports, and the §A.6
counterfactual showing the recommendations would have produced a defensibly different decision on the
same facts are at Companion Document 2.

WHERE THE STANDARD FAILS WHICH RECOMMENDATIONS SENATE / CROSS-
ADDRESS IT BENCH ANCHOR

s 7(2) deems Outcomes met by R1.1 (s 7(2) reword per EJA drafting Rec 1 (revised draft);

Principles compliance — the Outcomes remedy); R1.2 (measurable Pocock Item 4 (remove

(“habitat critical to survival is thresholds for each Outcome from subjectivity); Greens

protected”; “Ramsar ecological Samuel Appendix B1) Add Rec 1 (measurable

character is maintained”) do not outcomes)

operate as the substantive test

s 7(3) controlling-provision scoping R12.1 (s 7(3) controlling-provision Rec 1 (revised draft)

narrows Principles application to scoping correction)

originally-designated controlling
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provisions; sections 18 and 18A not
added after January 2024 uplisting

s 6 declaratory Outcomes cannot
operate against measurable thresholds
(Samuel B1 “no net reduction of
habitat critical to survival” would have
operated at the 6.3-hectare baseline)

R1.2 (Samuel Appendix B1
thresholded formulations)

Rec 5 (clear
standards); Greens Add
Rec 1

s 4 + s 8(4)-(6) Step 3 Repair: the on-
site reserve characterised as repair,
avoiding Principle 3 offset architecture
entirely

R5.2 (delete repairable-impact
framework + Step 3 Repair)

Rec 5 (clear standards)

s 9 Note 2 cumulative displacement:
no flyway-scale cumulative analysis at
project decision point, despite
Conservation Advice (5 January 2024)
identifying cumulative impacts as a
research priority

R2 (Wentworth Group six-step
framework binding at project +
landscape scales); R9 (Conservation
Advice primacy)

Rec 1 (revised draft);
Rec 6 (KTP consistent
approach); Greens Add
Rec 4 (migratory
species protection)

s 11(a) “best available” evidence base
without working definition: Hansen 14
May 2025 expert report not
substantively engaged on the
Recommendation Report

R1.7 (Principle 4 evidence-base
working definitions); R6.2 (25%
material-discrepancy peer-review
trigger); R7 (statement of reasons in
plain English)

Rec 3 (statement of
reasons); Rec 5 (clear
standards)

Where to find detail. Full case study at Companion Document 2 (Shearwater—Paynesville). Senate
Committee anchor: Rec 1, Rec 3, Rec 6, Rec 7, Rec 8.

5.2 Worked Example 2 — Latham’s Snipe migratory site network at flyway scale

What this example tests. Whether the Exposure Draft can operate against a threat that exists at migratory
flyway scale where each contributing project is individually significant on conventional MNES referral

assessment.

Migratory flyway context. The East Asian-Australasian Flyway (EAAF)? is widely recognised as the most
threatened of the eight global flyways, with wetlands rapidly lost to land cover change, unsustainable use,
and climate change (Crosby et al., 2026). Australia carries the entire global non-breeding population of

Latham's Snipe.

Why the significant population threshold is 18 birds. The Department itself recognised Australia's global-
population responsibility by adopting a lowered nationally-important-population threshold of 18 individuals
— against the 0.1%-of-EAAF-population standard, which would otherwise give 35 birds. The lowered
threshold is set expressly because the species' cryptic behaviour produces systematic undercount and
because of the importance of the Australian continent to the species (Wildlife Conservation Plan for
Migratory Shorebirds, Department of the Environment, 2015; EPBC Act Policy Statement 3.21,
Commonwealth of Australia, 2017; DCCEEW, 2025, pp. 312-315).

2 The East Asian-Australasian Flyway is the international migratory route linking the breeding and non-breeding habitats of millions
of waterbirds across Asia and the Pacific, including Latham's Snipe.
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The two anchor sites. The pattern this example tests is documented in two Victorian sites the Department
itself identifies as nationally important Significant Bird Areas (SBAs):

Site Project National ranking Peak count Notes

Gippsland  Shearwater—Paynesville 17th of 79 nationally important 101 (summer  DCCEEW

Lakes SBA  Residential Development sites 2022, across 2025, p.
(Point Fullarton) (EPBC 13 seasonal 313
2023/09592; case study at counts)
§5.1)

Port Fairy Development pressure on  The only Australian site ever 443 (summer  DCCEEW

SBA Powling Street wetlands, recorded as exceeding the 2011, across 2025, p.
showing documented site  international importance 15 seasonal 312
degradation (Hansen et al., threshold of 350 individuals counts)
2025) (prior to development)

The defect this example exposes is not that the Standard misses individually sub-threshold impacts. It is
that the Standard, even where each project triggers MNES protection on its own facts within nationally
important SBAs the Department has itself identified, has no mechanism to assess what those projects
cumulatively do to the flyway network on which the migratory population depends.

Why network capacity is the conservation-relevant question

Latham's Snipe was uplisted to Vulnerable in January 2024 (Threatened Species Scientific Committee
[TSSC], 2024). Background on the species' ecology and the Shearwater—Paynesville case is at Annex A.

The conservation-relevant question at the project decision point is not whether any single SBA can absorb
the loss of an adjacent wetland, but whether the connected network of stopover and terminus sites® retains
capacity to carry the migratory population through its annual cycle. Four lines of peer-reviewed evidence
converge on this framing.

First, terminus sites are not interchangeable. Site fidelity among EAAF shorebirds is high: most individuals
use a single non-breeding site across seasons and return to the same sites on migration (Chan et al.,
2023). For Latham's Snipe, GPS telemetry of 32 individuals showed birds remaining at a single terminus for
the entire non-breeding season, with 75 per cent moving less than 2.5 km between roost and foraging sites
(Gould et al., 2025). Strong site fidelity and small movement envelopes mean loss of a terminus cannot be
assumed compensated by relocation within the network.

Second, the terminus is where the species refuels for the return migration. Adult red-necked stints at
southern Australian terminus sites gain mass rapidly through March and April — about 0.35 g per day —
fuelling a non-stop or near-non-stop flight to Asian staging areas (Rogers et al., 1996; Choi et al., 2016).
This pre-departure window is non-substitutable: habitat-quality degradation at the terminus has population-
level consequences invisible to site-by-site assessment.

3 Terminus sites are those used by migrating birds during the core non-breeding period. In Australia, terminus sites are those
where the birds complete their southward migration and spend the summer period refuelling prior to commencing their northward
migration.
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Third, declines are differential and concentrated in south-eastern Australia. EAAF shorebird declines are
concentrated in south-eastern Australia, against stable or increasing trends in the north-west (Studds et al.,
2017), and reflect drivers operating at both Yellow Sea staging sites and Australian non-breeding sites
(Murray et al., 2018). The East Gippsland cluster therefore operates against a regional trajectory already in
steep decline.

Fourth, connectivity amplifies any single-site loss. Migratory waterbirds depend on a connected chain of
productive wetlands across the full annual cycle (Crosby et al., 2026). Habitat loss at any one site has
flyway-wide consequences: modelling shows that reductions in population flow far exceed the proportion of
habitat lost (lwamura et al., 2013; Yong et al., 2018). The peer-reviewed setback evidence supporting the
2024 uplisting of Latham's Snipe rests on the same logic (Hansen et al., 2025; TSSC, 2024).

The Exposure Draft has no place at the project decision point for any of the four lines of evidence above.
Each project may trigger MNES protection on its own facts, but none triggers an inquiry into what the
cumulative pattern of approvals does to the network capacity on which the species' survival depends.

The East Gippsland cluster

Six sites on the Department's published nationally-important list sit within the EGCMN regional footprint,
with Shearwater Point Fullarton on the Gippsland Lakes the most significant:

Site Peak count Year
Gippsland Lakes 101 2022
BARC Wetlands, Bairnsdale 81 2018
Clifton Creek Swamp, Wy Yung 63 2023
MacAlister Wetland Reserve 37 2024
Flooding Creek, Sale 34 2020
Barkhill Road, Forge Creek 26 2016

Source: DCCEEW 2025, pp. 312-315.
The architectural gap is established on the Department's own record

The Norman Street Industrial Area at Ballarat — peak count 97 individuals in summer 2023 — has been
developed, with no suitable habitat for Latham's Snipe remaining. The destruction of a nationally important
site is footnoted as such in the same Departmental publication that identified the site as nationally important
(DCCEEW, 2025, p. 315, footnote Table 612). The loss has already occurred. The Standard provides no
mechanism that would surface, at the project decision point, the cumulative flyway-scale consequence of
further such losses.

International obligations, reputational exposure, and litigation risk. The §5.2 facts engage Australia's
international obligations on Latham's Snipe distinctively: Australian decision-making is determinative for the
species, not merely contributory. Annex A.5.4 sets out:

(a) the treaty obligations engaged — JAMBA, Convention on Migratory Species (CMS) via the
bilateral agreements, and the Ramsar Convention — and how the Standard's architecture cannot
operationalise them on the §5.2 facts;

(b) the reputational exposure that follows across CMS reporting, JAMBA bilateral dialogue, and the
EAAF Partnership; and

(c) the four statutory grounds for judicial review that engage on the documented record (s 140
migratory, s 138 Ramsar, s 139(2) Conservation Advice, s 391 precautionary principle), with
extended standing for environmental NGOs under EPBC Act s 487 and Federal Court jurisdiction
under the ADJR Act and Judiciary Act s 39B.
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The s 139(2) ground is distinctive on the documented record: the threatened species controlling provisions
(s 18 and s 18A) were not added following the January 2024 uplisting, so s 139(2)'s mandatory pre-
approval direction never engaged. The litigation ground is the failure to engage s 139(2), not a have-regard-
to failure within an engaged direction.

The cumulative-flyway-scale pattern compounds each ground: each successive approval proceeding
without flyway-scale inquiry strengthens the evidentiary base across the grounds, though litigants face
diminishing remedial utility against already-developed sites. Section 136(2)(e) is the strongest of the
compounding grounds — it requires the Minister to take into account "other information...on the relevant
impacts," and DCCEEW's own published record (DCCEEW 2025, pp. 312-315) — six nationally important
Latham's Snipe sites in the EGCMN footprint, and the destruction of a seventh at Norman Street, Ballarat —
is precisely such information.

WHERE THE STANDARD FAILS

Section 9 Note 2 has no operative
scale for migratory species: cumulative
impact at flyway scale — the scale at
which the threat operates — has no
operative home; network-function loss
is not asked at any decision point

Section 5(3) ltems 1-3 "irreplaceable
and necessary to remain viable in the
wild" qualifier narrows habitat
protection below Conservation Advice
operational scope

Section 6 declaratory Outcomes have
no measurable network-function
formulation for migratory species

No categorical Outcomes-not-met
finding where cumulative flyway-scale
thresholds are crossed, or where like-
for-like compensation cannot exist at
network scale

R6.2 25 per cent material-discrepancy
peer-review trigger not yet operative
where proponent habitat assessment
diverges from peer-reviewed
methodology (Hansen, 2025)

Conservation Advice cumulative-impact
research priority (Latham's Snipe
Conservation Advice, 5 January 2024)

WHICH RECOMMENDATIONS ADDRESS IT

R2.1-R2.3 (Wentworth Group six-step
framework binding at flyway scale;
Commonwealth Cumulative Impacts Register
as data infrastructure operating under existing
EIA Act 2025 functions)

R1.3 (delete the s 5(3) qualifier)

R1.2 (Samuel Appendix B1 measurable
threshold Outcomes including a migratory-
species network-function formulation); R1.7
(Principle 4 evidence-base working definitions
tied to published guidelines and peer-reviewed
literature)

R1.4 (Schedule 1 + new s 6A);

R5.1(c) (concurrent s 134(3AC) Regulations);
Annex C D1 (Act-level architecture, future
cycle)

R6.2 (material-discrepancy peer-review
trigger); R6.3 (corrected offset arithmetic
operating against network-function loss)

R9.1-R9.3 (Conservation Advice primacy with
substantive engagement obligation under
Principle 4)
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SENATE / CROSS-
BENCH ANCHOR

Rec 1 (revised draft);
Greens Add Rec 4
(migratory species
protection not
narrowed)

Rec 1 (revised draft)

Rec 5 (clear
standards); Greens Add
Rec 1 (measurable
outcomes); Greens
Add Rec 4

Rec 5 (clear
standards); Pocock
ltems 6 (like-for-like),
12 (unacceptable
impact and net gain)

Rec 9 (offset
calculator)

Rec 6 (KTP); Rec 7
(policy hierarchy)



given no operative weight at the
project decision point

Division 5A streamlined pathway Annex C D8 (R12.7) (Division 5A carve-out Greens Add Rec 3;
available where cumulative flyway- where Schedule 1, the R6.2 trigger, or an Pocock Items 5, 8, 10
scale material discrepancy is engaged, = Outcomes-not-met finding is engaged —

bypassing R6.2 peer review and the requires s 87(5A) amendment)

Schedule 1 architecture

Where to find detail. Conservation Advice citation: Department of Climate Change, Energy, the Environment
and Water (2024), Conservation Advice for Gallinago hardwickii (Latham's Snipe), Threatened Species
Scientific Committee endorsement 5 January 2024.

5.3 Worked Example 3 — Victorian Forest Fire Management Strategic Assessment

What this example tests. Whether the Exposure Draft can operate at strategic-assessment scale, where
one section 146 EPBC Act endorsement locks in offsets architecture for 152 EPBC-protected matters in the
East Gippsland NRM Region for the duration of the endorsement.

This is not biodiversity protection versus human safety. Strategic-assessment endorsement governs long-
term land-use planning at landscape scale; active bushfire response and emergency action during fire
events operate under separate legislative frameworks unaffected by the Standard. The matters at risk under
endorsement — the Greater Glider (uplisted to Endangered after 30 per cent range loss in Black Summer)
and Alpine Sphagnum Bogs (reduced to remnant condition under combined fire-climate-clearing pressure)
— are themselves the matters whose protection underpins fire-resilient landscapes and post-fire recovery
capacity. Peer-reviewed empirical analysis of the 2019-20 Australian forest fires documents that loss of
mature forest structure elevated the probability of high-severity fire (Lindenmayer et al. 2022, Nature
Ecology & Evolution).

Architectural defect demonstrated. Strategic assessment endorsement is a one-shot regulatory event
covering, in East Gippsland alone:

. 13 threatened ecological communities;

. 126 threatened species;

. 7 migratory species;

. 6 marine species sensitive to fire impacts;

— including matters with 100-250-year tree-hollow recruitment timeframes (Greater Glider) and multi-
century peat-substrate recovery timeframes (Alpine Sphagnum Bogs).

Section 7(2) substantively determines the endorsement decision by Principles compliance, with the section
6 Outcomes operating declaratorily. Section 9 Note 2 then confines cumulative impact assessment to
bioregional plans and strategic assessments — making strategic-assessment endorsement itself the only
operative home for cumulative analysis. The architectural defects propagate at landscape scale and persist
for the duration of the endorsement.

WHERE THE STANDARD FAILS WHICH RECOMMENDATIONS SENATE / CROSS-
ADDRESS IT BENCH ANCHOR
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s 7(2) Outcomes deemed met by
Principles compliance at strategic-
assessment endorsement —
endorsement persists for the duration of
the endorsement, propagating the defect
at landscape scale

R1.1 (s 7(2) reword); R1.2
(measurable thresholds for each
Outcome)

Rec 1 (revised draft);
Pocock ltem 4
(remove subjectivity)

s 9 Note 2 confines cumulative impact
assessment to bioregional plans and
strategic assessments — making
strategic-assessment endorsement itself
the only operative home for cumulative
analysis, with no operative scale
framework for matters with 100-250
year tree-hollow recruitment timeframes
(Greater Glider) or multi-century peat-
substrate recovery timeframes (Alpine
Sphagnum Bogs)

R2 (Wentworth Group six-step
framework binding at landscape
scale; promote cumulative content
into operative s 9(3))

Rec 1 (revised draft);
Rec 6 (KTP
consistent approach)

Section 7(2) propagates the defect
across 13 threatened ecological
communities, 126 threatened species, 7
migratory species and 6 marine species
sensitive to fire impacts in East
Gippsland alone, with no categorical
refusal for matters where impacts
cannot be compensated

R1.4 (Schedule 1 + s 6A); R5.1(c)
(concurrent s 134(3AC) Regulations);
R5.2 (delete repairable-impact); R5.3
(binding mitigation hierarchy); Annex
C D1 (Act-level Schedule of
Unacceptable Impacts at new s
130AA, future cycle)

Rec 5 (clear
standards); Pocock
Items 6 (like-for-
like), 12
(unacceptable
impact); Hansard 27
Nov 2025

No FPIC under UNDRIP at strategic-
assessment endorsement; Gunaikurnai
Country impacts not subject to
substantive consent architecture

R8.1-R8.3 (substantive engagement
with RAPs; FPIC architecture under
UNDRIP Article 32(2); FPIC pause
mechanism)

Rec 1 (revised draft);
cross-bench: Senator
Thorpe and Senator
Hanson-Young
positions

Strategic-assessment pathway operates
before the full Standards suite is in force
— pre-empting future Standards
architecture for the duration of the
endorsement

R12.4 (Standards-before-
accreditation sequencing as
Standard-internal rule, in scope);
Annex C D7 (bilateral and NOPSEMA
architecture, requires s 134A
amendment)

Rec 14 (Standards
suite urgently
progressed); Greens
Add Rec 3 (finalise
all Standards);
Pocock Items 5, 8,
10

Where to find detail. Senate Committee anchor: Rec 1, Rec 6, Rec 14, Greens Add Rec 3.

Why endorsement locks in offset architecture for the duration of the strategic assessment

The strategic assessment endorsement under section 146 EPBC Act, once granted, operates pre-action
across the assessment area for the duration of the endorsement. The offsets architecture is determined at
endorsement: which matters are protected, what compensation rules apply, what monitoring is required,
and what the maintenance period is. The downstream per-project offsets framework under the National
Environmental Standard for Environmental Offsets — addressed in the parallel EGCMN Offsets Standard
submission lodged 9 June 2026 — cannot recover what the endorsement gives away.

Three structural concerns follow:
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* 1. Calculator time-ceiling defective on its face. The Offsets Assessment Calculator (DSEWPaC
2012) accepts a maximum time-over-which-loss-is-averted input of 20 years. This cannot value the
100-250-year tree-hollow recruitment timeframes that apply to matters with Known/Likely
presence in the VFFMSA assessment area (Greater Glider; Glossy Black-Cockatoo; Powerful Owl;
Sooty Owl). A strategic-assessment-scale endorsement authorising offset arrangements valued
against a 20-year ceiling for matters with century-scale recovery is architecturally defective on its
face.

. 2. Maintenance-period floor deleted. The 2026 Exposure Draft Offsets Standard deletes the 100-
year maintenance period floor for permanent impacts (s 9, against the 2025 Draft and 2012 Policy
baselines). An endorsement-derived offset arrangement may therefore commit to maintenance
periods substantially shorter than the matter’s recovery timeframe. Recommendation 15 of the
EGCMN Offsets Standard submission proposes a strategic-assessment-specific maintenance period
— the later of 100 years or the period of the endorsement — to address this.

. 3. Calculator defaults propagate through endorsement. The offsets-side Calculator’s 0 per cent
default risk-of-loss, 90 per cent default confidence-in-result, and 10-year default time-to-
ecological-benefit (the architectural defects demonstrated by Worked Examples 1 and 2 of the
EGCMN Offsets Standard submission) operate as default inputs for offset arrangements authorised
under VFFMSA endorsement, propagating through the endorsement into project-level offset
decisions for its full duration.

Architectural reform required is upstream. VFFMSA endorsement must not proceed before the full
National Environmental Standards suite is in force and the offsets-side defects are corrected (R12.4).

5.4 Worked Example 4 — Fingerboards Critical Minerals Project:

What this example tests. Whether the Exposure Draft, applied to the 13 May 2026 controlled-action
determination of a project renamed by the proponent as the “Fingerboards Critical Minerals Project” (EPBC
No. 2026/10462), can deliver MNES protection at pathway determination. The action engages four
controlling provisions (Ramsar wetlands ss 16/17B; Listed threatened species and communities ss 18/18A;
Listed migratory species ss 20/20A; Nuclear actions ss 21/22A) through Mitchell River and Perry River
hydrological pathways to the Gippsland Lakes Ramsar site. Under the bilateral assessment pathway,
approval is likely to be some years away pending the completion of full Environment Effects Statement
process; the architectural test at the pathway determination stage is what the Standard’s content requires of
that determination — including what operative criteria, if any, the Standard supplies for the critical minerals
classification that frames pathway access®.

Architectural defect demonstrated. Three operative facts establish the downstream defects:

4 The Fingerboards site was previously refused: in November 2021 the Victorian Minister for Planning refused the
Fingerboards Mineral Sands Project (Kalbar Operations Pty Ltd) under the Environment Effects Act 1978, accepting
the Inquiry and Advisory Committee’s finding that the proposal posed unacceptable environmental risks (Wimbush,
Gibson and Shillito 2021). The current EPBC application (03005) is a rescoped operation by Gippsland Critical Minerals
Pty Ltd.

5 On the proponent’s figures, the “critical minerals” component (monazite and xenotime) is only about 5% of HMC,
whereas the main revenue stream is titanium minerals (about 54% of HMC), most of which are processed into TiO,
pigment for paint, plastics and paper; zircon for ceramics accounts for about 27% of total output.
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. the project proposes approximately 2.0 GL/year extraction from the Mitchell River (National
Heritage-listed); the targeted winter and spring flows trigger Australian Grayling (EPBC Vulnerable)
spawning migrations — a species directly supporting Ramsar listing criteria 2 and 8 for the
Gippsland Lakes (EGCMA 2024, p. 34; Koster et al. 2017) and up to 1GL of recycled water diverted
to the mine that currently keeps Macleod Morass a freshwater swamp.

. Macleod Morass — identified as Critical Component C3 (Freshwater wetlands) in the published
Ecological Character Description (Hale 2024 Addendum), with an LAC requiring annual median
salinity not exceed 1 ppt — is one of only two remaining freshwater wetlands in the Ramsar site the
LAC framework names both and treats degradation of either as a character-change event.

. the proponent’s own ecology consultant identifies 70 ecological values requiring targeted survey
before assessment can be completed and confirms that Gippsland Lakes impacts will need to be
evaluated against Ramsar limits of acceptable change (GHD 2025, Appendix A); Southern Giant
Burrowing Frog (Heleioporus australiacus, EPBC Endangered) has been confirmed on site through
passive acoustic monitoring in April 2021.

The three operative facts converge on the same receiving waters through a cumulative pathway: extraction
reduces Mitchell River flows; reduced freshwater input alters salinity regimes in Lake King and Jones Bay,
reduced recycled water available for Macleod Morass, and the Gippsland Lakes flushing capacity is
reduced; survey gaps and a lack of water balance data mean cumulative load aggregation is not assessed at
pathway determination. Under the April 2026 Exposure Draft as drafted, none of these facts generates an
operative protective constraint at pathway determination.

WHERE THE STANDARD FAILS
(OPERATING AT PATHWAY
DETERMINATION)

WHICH RECOMMENDATIONS
ADDRESS IT

SENATE / CROSS-
BENCH ANCHOR

Pathway access turns on classifications
(e.g., “critical minerals” — the §5.4
instance; also “minor or preparatory”
under Reg 4.05; “national interest”

exemption under EPBC s 157H) for which

the Standard supplies no operative
criteria: proponent self-characterisation
or unguided Ministerial discretion
accordingly frames whether substantive
Standard content applies

R1.5 (national interest classification,
the in-scope precedent for the
general principle);

R5.4 (Reg 4.05 minor-or-preparatory
pathway amendments); Annex C D7,
D8 (bilateral and Division 5A
architecture, future cycle)

Rec 4 (national
interest exemption)
Rec 5 (clear
standards); Pocock
Items 7, 8
(safeguards around
streamlined and
Division 5A
pathways)

Approximately 2.0 GL/year extraction
from the Mitchell River (Heritage-listed)
targeting winter and spring flows: no
operative hydrologically-connected water
trigger at pathway determination

R4.1 (hydrologically-connected water
trigger via s 5(3) Item 9); R2
(cumulative impact assessment
binding at landscape scale)

Rec 1 (revised
draft); Greens Add
Rec 4 (water trigger
not narrowed)

Macleod Morass LAC for annual median
salinity (1 ppt) given no operative
weight: Critical Component C3
(Freshwater wetlands), identified in the
published Ecological Character
Description (Hale 2024 Addendum), one
of only two remaining freshwater
wetlands in the Ramsar site

R9.3 (Conservation Advice / ECD
primacy)
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consistent
approach); Rec 7
(policy hierarchy)



70 ecological values identified by
proponent’s consultant as requiring
targeted survey before assessment,

including Southern Giant Burrowing Frog
confirmed on site: pathway determination

proceeds without these data, with no
R6.2-equivalent peer-review trigger

R6.2 (25% material-discrepancy
peer-review trigger); R1.7 (Principle
4 evidence-base working definitions)

Rec 3 (statement of
reasons); Rec 5
(clear standards)

No climate-scenarios assessment at
pathway determination despite multi-
decadal/multi-century recovery

timeframes; published ECDs not climate-

adjusted

R3.2 (Principle 5 climate scenarios,
Scope 1/2/3 in scope); R3.4 (climate
adjusted application); R9.4 (climate-
adjusted Ecological Character
Descriptions); Annex C D2, D3 (Act-
amendment elements: s 528 trigger
and s 84A Scope 3 mandatory
information

Rec 1; Greens Add
Rec 6; Pocock Item
9

Section 7(2) deeming of Outcomes by
Principles compliance: no categorical

Outcomes-not-met for Australian Grayling
spawning migration impacts on Ramsar

listing criteria 2 and 8, or for Macleod
Morass character-degradation

R1.4 (automatic Outcomes-not-met
under s 6A and Schedule 1);
R5.1(c) (s 134(3AC) Regulations);
Annex C D1 (Act-level Schedule of
Unacceptable Impacts, future cycle)

Rec 5; Pocock
Items 6, 12;
Hansard 27 Nov
2025

No FPIC under UNDRIP at pathway
determination for Gunaikurnai Country

R8.1-R8.4 (FPIC architecture)

Rec 1; cross-bench:
Thorpe, Hanson-
Young

Standards-before-accreditation principle

not operative; Division 5A streamlined

R12.4 (NES sequencing as Standard-
internal rule, in scope); Annex C D7,

Rec 14 (Standards
suite); Greens Add

Rec 3; Pocock
Items 5,7, 8, 10

pathway available; Regulation 4.05 minor- D8
or-preparatory exemption operates
against minor-and-repairable framework

Where to find detail. Case-specific evidence base: Friends of Gippsland Lakes (2026), Submission on EPBC
No. 2026/10462; GHD (2025), Ecology Survey Scope: Fingerboards Project; EGCMA (2024), Gippsland
Lakes Ramsar Site Management Plan; Wimbush, Gibson and Shillito (2021), Fingerboards IAC Report;
Koster, Dawson and Crook (2017), Marine and Freshwater Research 68(7), 1243-1253.

5.5 Worked Example 5 — Hypothetical Division 5A streamlined assessment
private-land old-growth-forest logging operation

What this example tests. Whether the Exposure Draft, applied to a hypothetical post-1 July 2026 Division
5A streamlined assessment of a private-land old-growth-forest logging operation in East Gippsland, can

deliver MNES protection for matters whose Conservation Advice operational position identifies loss as not
compensable on policy-relevant timescales.

The Greater Glider Conservation Advice (5 July 2022) records that hollow-bearing trees “take 100-250
years to develop” and that loss “cannot be compensated for over policy-relevant timescales.”

Architectural defect demonstrated. The hypothetical action is a discrete private-land forestry operation
engaging two hollow-dependent Conservation Advices — Greater Glider (Endangered) and South-eastern
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Glossy Black-Cockatoo (Vulnerable) — both species uplisted following 2019-20 Black Summer fire impacts
(Greater Glider: 30 per cent range loss).

The operation passes every Division 5A gating test as drafted. Section 87(5A) of the Reform Act 2025 sets
three conditions:

. Not a fossil-fuel action (s 87(5A)(a)) — the operation is forestry, not fossil fuels;

. Minister’s informed decision satisfaction test (s 87(5A)(b)) — the Minister can characterise the
action as enabling an informed decision on the available record;

. Greenhouse gas emissions information has been provided (s 87(5A)(c)) — satisfied here by a
“below the prescribed amount” statement under s 84A(2)(a)(ii) given that the operation’s emissions
fall below the 100,000 carbon dioxide equivalent tonnes per financial year threshold prescribed at
Regulation 5.01(1) of the EPBC Amendment (2026 Measures No. 1) Regulations 2026.

Division 5A as drafted (Schedule 1 item 203G of the Reform Act 2025) then comprises only two operative
sections: s 100A (pathway application) and s 100B (designated report writer recommendation report). Five
procedural minimums are missing:

. no statutory minimum for proponent documentation;
. no public exhibition period;

. no submissions process;

. no expert evidence stage;

. no peer-review opportunity.

The Minister approves under Part 9 on the recommendation report alone. The decision authorises
irreversible loss of hollow-bearing trees whose recovery operates on 100-250-year timeframes— exactly
the categorical Outcomes-not-met scenario Schedule 1 at R1.4 + R5.1(c) is designed to catch. Under the
April 2026 Exposure Draft as drafted, s 7(2)’s deeming of Outcomes by Principles compliance permits the
approval; under the architecture this submission proposes, the action could not proceed without engaging
the substantive Outcomes test (see R12.7, Annex C D8 for the Division 5A procedural-minimums
architecture).

WHERE THE STANDARD FAILS WHICH RECOMMENDATIONS ADDRESS SENATE / CROSS-
IT BENCH ANCHOR

Division 5A as drafted (Schedule 1 item Annex C D8 (Division 5A architectural Pocock Items 5, 8,

203G of the Reform Act 2025) prerequisites: prescribed minimum 10; Hansard 27 Nov

comprises only s 100A (pathway documentation content, public 2025 (Standards-

application) and s 100B (designated exhibition for not less than 14 business before-

report writer recommendation report):  days, published submissions process, accreditation);

no statutory minimum for proponent recommendation report published with  Greens Add Rec 3

documentation, no public exhibition Minister’s decision; requires s 87(5A)

period, no submissions process, no amendment)

expert evidence stage, no peer-review

opportunity

the s 87(5A) gating tests all pass fora  Annex C D8 (s 87(5A) amendment: Greens Add Rec 3;

hollow-dependent species impact: not  streamlined assessment not available  Pocock Items 5, 8,

fossil-fuel; informed-decision where Schedule 1 engaged, where 10

satisfaction; emissions below 100,000 automatic Outcomes-not-met finding

tCO,-eq; s 84A(2)(a)(ii) below- under s 6A engaged, or where R6.2

threshold statement
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material-discrepancy threshold
engaged)

s 7(2) deeming permits approval
through Principles compliance for

irreversible loss of hollow-bearing trees
with 100-250-year recovery timeframes

— a categorical Outcomes-not-met
scenario

R1.4 (automatic Outcomes-not-met
under s 6A); R5.1(c) (s 134(3AC)
Regulations covering matters where
Conservation Advice identifies impacts
as non-compensable on policy-relevant
timescales)

Rec 5 (clear
standards); Pocock
Item 12, Hansard
27 Nov 2025

s 4 + s 8(4)-(6) Step 3 Repair: planting
saplings characterised as repair of
impacted hollow-bearing trees, despite
multi-century recovery timeframe

R5.2 (delete repairable-impact
framework + Step 3 Repair)

Rec 5; Pocock
Items 6, 12;
Hansard 27 Nov
2025

s 9 Note 2: no project-level or
landscape-scale cumulative impact
assessment at pathway determination

R2.1-R2.3 (Wentworth Group six-step
framework binding at project +
landscape scales)

Rec 1 (revised
draft); Greens Add
Rec 1

No statement of reasons on the
Minister’s Part 9 decision following
Division 5A recommendation report

R7 (statement of reasons in plain
English on the Minister’s decision)

Rec 3 (statement of
reasons)

No FPIC under UNDRIP at pathway
selection / recommendation report
stages for Gunaikurnai and Bidawal
Country

R8.1-R8.4 (FPIC architecture)

cross-bench:
Thorpe, Hanson-
Young

Conservation Advice operational

positions (Greater Glider, South-eastern

Glossy Black-Cockatoo) given no
operative weight on the
recommendation report

R9.1-R9.4 (Conservation Advice
primacy; substantive engagement
obligation; in scope); Annex C D5

Rec 6 (KTP); Rec 7
(policy hierarchy)

Where to find detail. Conservation Advice citation: Department of Climate Change, Energy, the Environment
and Water (2022) Conservation Advice for Petauroides volans (Greater Glider, southern and central),
Threatened Species Scientific Committee endorsement 5 July 2022.

6. The twelve recommendations

This section sets out the twelve recommendations the revised draft Standard should adopt. Each
recommendation rolls up multiple amendments operating together on a number of architectural priorities.
The recommendations and their amendments collectively constitute the substantive content the revised
draft Standard, called for by the Senate Committee at Recommendation 1, should contain.

The recommendations are anchored to the Senate Committee Report (March 2026) recommendations and
to cross-bench positions set out in the Greens Additional Comments, Senator Pocock’s 22 November 2025
proposal and the 27 November 2025 Hansard contributions; and the Coalition Senators’ Additional

Comments. The full Senate Committee Alignment Table is in the front matter.

6.0 Recommendation-anchor Summary

The table below maps each in-scope recommendation R1-R12 to its architectural priority addressed (per
§3), its Senate Committee anchor, and its Greens / Coalition / Cross-bench anchor. Recommendations are
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presented in in-scope form only: elements that require EPBC Act amendment have been moved to Annex C
and are noted in the table. The per-recommendation narrative is at §6.1-86.12 below.

R# IN-SCOPE CONTENT ARCHITECTURAL SENATE COALITION / ACT-
PRIORITY (§3) COMMITTEE CROSS-BENCH AMENDMENT
ANCHOR ANCHOR ELEMENTS
(ANNEX C)

R1  R1.1(s 7(2) reword); R1.2 Priority 1 — Rec 1 (revised Greens Add R1.4 subsection
(Samuel B1 measurable Outcomes draft); Rec 4 Rec 1; Pocock  (4)(d)
thresholds); R1.3 (delete s 5(3) operate as a test  (national interest Items 3, 4, 10  Parliamentary
qualifier); R1.4 (automatic exemption); Rec 5 tabling element
Outcomes-not-met under new s (clear standards) (concurrent Act
6A); R1.5 (national interest amendment)
exemption Outcomes-
compliance); R1.6 (mandatory
language); R1.7 (Principle 4
evidence-base working
definitions)

R2  R2.1 (definitions); R2.2 Priority 2 — Rec 1 (revised Greens Add Statutory
(Wentworth Group six-step Cumulative draft) Rec 1 Register with
framework binding); R2.3 impact binding mandatory
(Commonwealth Cumulative contribution
Impacts Register operating under powers (Annex
existing EIA Act 2025 functions); C D4)

R2.4 (s 9 Principle 2 amendment
package: adverse-impacts
reversal; landscape-only context-
criteria reversal; qualifier
resolution; published reasoned
findings)

R3  R3.2 (Principle 5 climate Cross-cutting Senator R3.1 Part 3
scenarios incl. Scope 1, 2, 3 of (amplifier across Pocock Item 9;  climate trigger
the action); R3.3 (Reg 5.01 Priorities 1-4) Greens Add (Annex C D2);
amendments at ltem 31 of Rec 6 R3.3(b) s 84A
Exposure Draft EPBC Regulations Scope 3
+ prescribed method under s mandatory
84A(5)/(8) consistent with NGER information
and IPCC); R3.4 (climate- (Annex C D3,
adjusted ECDs cross-reference) narrowed)

R4  R4.1 (hydrologically-connected Priority 2 — Rec 1 (revised Greens Add —
water trigger via s 5(3) Item 9) Cumulative draft) Rec 4

impact at
appropriate scale

R5 R1.4 (Standard-internal Schedule Priority 3 — Rec 5 (clear Pocock Items  R5.1(c)
1+ s 6A); R5.1(c) (concurrent s Binding standards); Rec 1 6, 12; Hansard  (concurrent s
134(3AC) Regulations); R5.2 mitigation (revised draft) 27 Nov 2025 134(3AC)
(delete repairable-impact); R5.3  hierarchy + Regulations;
(binding mitigation hierarchy); impacts that R5.1(a) and (b)
R5.4 (Regulation 4.05 cannot be Act-amendment
amendments) compensated
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elements at

Annex C D1

R6 R6.1, R6.2 (in scope); R6.3-R6.9  Priority 3 — Rec 9 (Holder + Pocock Items  —
cross-referenced from Offset calculator); Rec 6, 12
companion EGCMN Offsets architecture 11; Rec 12; Rec
Standard submission 13

R7  R7.1 (published, plain-English Priority 4 — Rec 3 (statement  — —
statement of reasons for every Anchored of reasons)
decision under the Act) evidence base

and decision
transparency

R8 R8.1-R8.5 (substantive Priority 1 + Rec 1 (revised cross-bench: —
engagement with RAPs; FPIC Priority 4 — draft) Thorpe,
architecture under UNDRIP Outcomes Hanson-Young
Article 32(2); FPIC pause; operate; First (NOPSEMA
cultural heritage values within Nations evidence cultural
Schedule 1) base heritage)

R9 R9.1 (policy hierarchy); R9.2 Priority 4 — Rec 6 (KTPs); Rec — (R9.5 now in
(KTPs in Outcomes); R9.3 Anchored 7 (policy scope via
(Conservation Advice primacy); evidence base + hierarchy); Rec 8 Regulations
R9.4 (climate-adjusted ECDs); policy hierarchy  (case studies) consultation)
R9.5 (Protection Statement
Regulations amendments under
proposed Regulation 8AA.01-
8AA.04, ltem 65 of Exposure
Draft EPBC Regulations)

R10 R10.1 (measurable parameters);  Priority 1 + Rec 5 (clear Coalition R10.3 (25-year
R10.2 (quantitative significant- Priority 2 standards for Senators’ Add  mandatory
impact thresholds); R10.4 NEPA Comments decision-expiry,
(cumulative-impact definitions) enforcement) 1.30-1.32 new section

(clear KPIs) 145F) (Annex C
D6)

R11 R11.1 (monitoring under Priority 4 — Rec 5; Rec 10 — Statutory SoE
Principle 6); R11.2 (3-year Anchored (SoE offset Report
interim review); R11.3 (proactive  evidence base performance) mandatory
Departmental consideration); with feedback offset
R11.4 (substantive engagement  loops performance
with submissions); R11.5 (offset content (Annex
performance publication C D10,
obligation + Head of EIA narrowed);
recommendation) R11.3 extended

standing (Annex
C — additional
item)

R12 R12.1 (s 7(3) scoping); R12.2 (s  Implementation Rec 14 (Standards  Greens Add R12.4 s
514YK consistency Regulations);  foundation for suite urgently Rec 3; Pocock  514YG(4)
R12.3 (commencement and Priorities 1-4 progressed) Items 5,7,8,  carve-out repeal
transitional); R12.4 (NES 10; Hansard (Annex C D9);
sequencing as Standard-internal 27 Nov 2025 R12.5 bilateral
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rule, without the Act-amendment architecture

deletion element); R12.6 under s 134A

(commencement timing) (Annex C D7);
R12.7 Division
5A under s
87(5A) (Annex
C D8)

6.1 Recommendation R1 — Qutcomes that operate as a test, not a presumption

Architectural priority addressed: §3 Priority 1. Senate Committee anchor: Recommendation 1 (revised
draft); Recommendation 4 (national interest exemption); Recommendation 5 (clear standards and
benchmarks). Cross-bench anchor: Greens Additional Recommendation 1 (legally enforceable measurable
outcomes); Senator David Pocock (IND, ACT) — 22 November 2025 proposal Items 3 (national interest
test; fossil fuel exclusion; R1.5), 4 (remove subjectivity; R1.1, R1.2) and 10 (limit rulings power; R1.4).

The instrument-form combined effect of R1.1, R1.2 and R1.3 is shown at Annex B, sections 5, 6 and 7,
where the section 7(2) deeming provision is replaced with a consistency-and-promotion clause and an
outcomes-first rule of construction, the section 5 Objective restores the ecologically sustainable
development anchor, and the section 6 Outcomes table operates with a no-net-loss and net-positive
chapeau against which decisions are made.

# PROVISION AMENDMENT

R1.1 s7(2) Reword s 7(2) per the EJA drafting remedy to require that the Principles be
applied “in a way that is consistent with the outcomes, and that promotes
or supports the objectives.” Removes the s 7(2) decoupling of the
Principles from the Outcomes.

R1.2 s 6 Outcomes Incorporate the measurable threshold formulations at Appendix B1 of the
Samuel Review in legally binding form for threatened species, threatened
ecological communities, threatened species populations, Ramsar wetlands,
World Heritage values, and other protected matter categories. Replace
declaratory Outcomes with measurable thresholds.

R1.3 s 5(3) Items 1-3 Delete the “irreplaceable and necessary...to remain viable in the wild”
qualifier on habitat protection. Restores Conservation Advice operational
scope.

R1.4 New s 6A; Insert an automatic Outcomes-not-met finding where the action engages a

concurrent Schedule 1 matter (irreplaceability, Ramsar character-degradation, National

Regulations under s Heritage/World Heritage degradation, Conservation Advice non-

134(3AC) at R5.1(c) compensability, cumulative-threshold pathway). The finding operates
through s 7(2)/(3) and the consistency-with-Standard obligation under s
514YK; the operative “cannot be approved” consequence flows through
concurrent Regulations under s 134(3AC) (R5.1(c)) and s 10(3) of the
Standard. Ministerial Ruling Exception at s 6A(4) as Standard-level
procedural safeguard. Operates against Regulation 4.05(5)(b) of the EPBC
Amendment (2026 Measures No. 1) Regulations 2026 per R5.4(a).

R1.5 New s 7B (separate  National interest exemption: the Outcomes in s 6 apply to national interest
from s 6A) decisions; the Minister must publish a statement of reasons (per R7.1,
anchored to the consistency-with-Standard obligation under section 514YK
of the Act) within 28 days addressing legal, scientific, and factual basis,
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and the basis on which the Minister is satisfied compliance with the
Outcomes is displaced by the national interest character (addresses
Committee Rec 4).

R1.6  All Principles

” o«

Drafting convention: replace “should,” “may consider,” and “having regard
to” with “must,” “must consider,” and “must have regard to” where these
expressions appear in Principles binding decision-making. Delete
“generally,” “where necessary,” “if possible,” and “appropriately consider”
where they qualify substantive obligations. The drafting convention extends
to the Regulations exposure draft: at Regulation 2A.01B (item 7) and
Regulation 2B.03 (item 21), “have regard to any bioregional plan or
bioregional guidance plan the decision maker considers relevant” is
replaced with “must consider any bioregional plan or bioregional guidance
plan reasonably relevant to the action’s potential impacts on protected
matters

R1.7 s 11 Principle 4

ELNTY

R1.7 operative content: working definitions of “appropriate,” “suitable” and
“best available” tied to peer-reviewed literature and published guidelines,
including Hansen et al. (2025, PLOS ONE) and Hansen, Walters and Akers
(2024) Wetland Habitat Guidelines. Three related Principle 4 amendments
operate at other recommendations and are not duplicated at R1.7:
architectural form for FPIC under UNDRIP at R8; substantive engagement
with stakeholder submissions at R11; published reasoned findings at R7.

6.2 Recommendation R2 — Cumulative impact assessment legally binding at both
project and landscape scales

Architectural priority addressed: §3 Priority 2. Senate Committee anchor: Recommendation 1 (revised
draft). Crossbench anchor: Greens Additional Recommendation 1 (legally enforceable measurable

outcomes).

The instrument-form effect of R2 on cumulative impact assessment is shown at Annex B, section 9(2),
where the cumulative impact obligation is promoted from context-list item to operative provision and the
Wentworth Group cumulative impacts framework applies as a default where no Conservation Advice
threshold formulation exists. R2.3 (Commonwealth Cumulative Impacts Register under the EIA Act 2025)
requires legislation beyond the current consultation scope and is noted at Annex C, item D4.

# PROVISION

AMENDMENT

R2.1 New s 4 definitions

Insert substantive definitions of cumulative impact (incorporating section
527E EPBC Act and Indirect Consequences Policy operational content)
and impact that cannot be compensated (covering impacts on
irreplaceable values, impacts where the scientific knowledge required for
restoration is absent, and impacts crossing cumulative-impact
thresholds). Definitions operate against the Wentworth Group six-step
framework at R2.2. Cross-referenced at R10.4 (s 4 definitions).

R2.2 New s 9(3); repeal s
9 Note 2

(a) Promote the section 9 Note 2 cumulative content into operative
section 9(3).

(b) Mandatory project-level and landscape-scale cumulative impact
assessment under the Wentworth Group (2023) Recommendation 4 six-
step framework.

(c) Scale framework operates at the scale at which the threat operates:
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flyway for migratory birds, longitudinal river continuum for diadromous
fish, oceanic corridor for marine migratory species, and landscape scale
for ecological communities and Ramsar wetlands.

(d) Cumulative impact assessment under section 9(3) draws on the
Commonwealth Cumulative Impacts Register at R2.3.

R2.3 New s 9(4) of the Commonwealth Cumulative Impacts Register operates under existing EIA
Standard; concurrent  Act 2025 functions and within the Standard:
recommendation to (a) the Standard binds cumulative impact assessment under R2.2 to draw
the Head of on the register of national environmental information assets maintained by
Environment the Head of EIA under section 14 of the EIA Act 2025, integrated with
Information Australia  SPRAT, the protected matters database, and the Conservation Advice
under section 14 of framework;

the Environment (b) the submission recommends that the Head of EIA exercise the
Information Australia  statutory power under section 14(2) of the EIA Act 2025 to declare
Act 2025 cumulative impact data (foreseeable actions inventory, conditions

imposed, offsets arrangements, monitoring outputs, reported
exceedances) a national environmental information asset on the basis that
the data is critical to a matter in respect of which the Minister has
functions under a national environmental law (s 14(1)(b));

(c) the Standard requires decision-makers to contribute cumulative
impact data to the register as a condition of approval. A statutory
Commonwealth Cumulative Impacts Register with mandatory contribution
powers and prescribed minimum data fields requires Act amendment and
is at Annex C item D4.

R2.4 s 9 Principle 2 Operative amendments to section 9 Principle 2:
amendments (a) reverse the narrowing of “impacts” to “adverse impacts” (Amendment
9.1);
(b) promote Note 2 cumulative content into operative form (Amendment
9.2, see R2.2);

(c) reverse the narrowing of context criteria to “landscape-scale
assessments” only (Amendment 9.3);

(d) address the “where necessary”/“where appropriate” qualifier ambiguity
(Amendment 9.4);

(e) establish procedural transparency through published reasoned
findings on cumulative assessment outputs (Amendment 9.5, see R7).

6.3 Recommendation R3 — Climate change

Architectural priority addressed: climate operates as a cross-cutting amplifier across §3 Priorities 1 to 4
(per §3.5). Senate Committee anchor: Recommendation 1 (revised draft). Cross-bench anchor: Greens

Additional Recommendation 6 (climate change); Senator David Pocock (IND, ACT), 22 November 2025

proposal Item 9.

The in-scope climate elements are R3.2 (new Principle 5), R3.3 (proposed Regulation 5.01 amendments
and the in-scope Scope 3 alternative under Principle 5(v)), and R3.4 (climate-adjusted application of
existing tests). Two climate reforms require EPBC Act amendment and are at Annex C: R3.1 climate change
as a Part 3 protected matter, together with the consequential s 5(3) ltem 12 climate trigger that the Part 3
reform would enable (D2); and the R3.3(b) statutory s 84A Scope 3 mandatory information requirement
(D3).
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#

PROVISION

AMENDMENT

R3.2 New s 8A Principle 5  Insert new Principle 5 (climate scenarios) requiring assessment of: (i)
the impact of the action on the protected matter under each scenario; (ii)
the impact of climate change on the protected matter under each
scenario, independent of the action; (iii) the cumulative impact of (i) and
(ii); (iv) the operational implications for mitigation, repair and offset
arrangements; and (v) the Scope 1, 2 and 3 emissions of the action. This
Scope 1, 2 and 3 assessment operates independently of the threshold
prescribed at Regulation 5.01 of the EPBC Amendment (2026 Measures
No. 1) Regulations 2026 (100,000 carbon dioxide equivalent tonnes per
financial year for s 84A scope 1 and scope 2 emissions information);
Principle 5 applies to all actions engaging the Standard, irrespective of
whether s 84A emissions information is mandatory. Published climate
scenarios are those published by the Bureau of Meteorology, the CSIRO,
or the IPCC, extending to at least 2050 (short-term and medium-term)
and at least 2100 (long-term including recovery timeframes).

R3.3 Proposed Regulation (a) The 100,000 carbon dioxide equivalent tonnes per financial year

5.01 (Exposure Draft  threshold at proposed Regulation 5.01(1) and (2) does not displace the

EPBC Regulations substantive assessment obligation under Principle 5 (R3.2): the

2026, Item 31), under  threshold operates as the trigger for mandatory section 84A scope 1 and

subparagraphs scope 2 emissions information, not the threshold for whether emissions

84A(2)(a)(ii) and are substantively assessed under this Standard;

84A(2)(b)(ii) of the (b) Scope 3 emissions of the action are captured by Principle 5(v) (R3.2)

Act; cross-reference for all actions engaging the Standard regardless of the section 84A

to R3.2 Principle 5(v)  threshold; the statutory mandatory Scope 3 information requirement

for Scope 3 under section 84A is at Annex C item D3 as the future-cycle Act-level
position;
(c) the prescribed method under subsections 84A(5) and 84A(8) of the
Act must be consistent with the National Greenhouse and Energy
Reporting Act 2007 methodology and the most recent IPCC Assessment
Report scenarios (insert as new subregulation 5.01(3)).

R3.4 Cross- Climate-adjusted application of the existing tests across the Standard,

recommendation operating without amendment to the EPBC Act:

climate-adjusted (a) R9.3 substantive engagement with Conservation Advices operates

application climate-adjusted where the Conservation Advice identifies climate as a

threat or includes adaptation operational positions — substantive
engagement at decision must address the climate dimension on the
published evidence base; (

b) R6.3 corrected offset arithmetic operates climate-adjusted where the
projected climate trajectory under R3.2 scenarios will alter site suitability
over the offset management period — offset adequacy tested against
projected, not current, site characteristics;

(c) R2 cumulative impact assessment operates climate-adjusted by
including the climate trajectory as a baseline shifter in the Wentworth
Group six-step framework;

(d) where the published Conservation Advice, Recovery Plan, ECD, or
peer-reviewed evidence base is not climate-adjusted, the Department
must commission a climate-adjusted addendum within 24 months of
commencement (R9.4 architecture extended).
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6.4 Recommendation R4 — Hydrologically connected water trigger

Architectural priority addressed: §3 Priority 2 (cumulative impact at appropriate ecological scale, including
hydrologically connected systems). Senate Committee anchor: Recommendation 1 (revised draft). Cross-
bench anchor: Greens Additional Recommendation 4 (water trigger not narrowed).

The April 2026 Exposure Draft broadens s 5(3) Item 9 to cover local, regional and national sites and
provisioning, regulating, cultural and supporting ecosystem services (Annex D). R4.1 locks in that
broadened scope through express drafting and operationalises hydrological connection as a relevant scale
under the R2.2 cumulative impact scale framework.

# PROVISION AMENDMENT

R4.1 s 5(3) Item Confirm and operationalise the section 5(3) ltem 9 water trigger through express
9 drafting. Item 9 covers:

(a) hydrologically connected wetlands, including declared Ramsar wetlands and
other declared wetlands;
(b) hydrologically connected groundwater systems;
(c) hydrologically connected surface water systems including rivers, streams and
estuaries; and (d) hydrologically connected ecosystem services at the local,
regional and national scales already referenced in ltem 9.
Operationalises Greens Additional Recommendation 4 (water trigger not narrowed)
by locking in the April 2026 Exposure Draft’s broadened ltem 9 scope through
express hydrological-connection drafting, including application to any coal or gas
project that will significantly impact water resources, including the ecosystem
services they provide.

6.5 Recommendation R5 — Schedule 1, Regulations under s 134(3AC), the
mitigation hierarchy, and rules for impacts that cannot be compensated

Architectural priority addressed: §3 Priority 3. Senate Committee anchor: Recommendation 5 (clear
standards and benchmarks); Recommendation 1 (revised draft). Cross-bench anchor: Senator David
Pocock (IND, ACT), 22 November 2025 proposal ltems 6 (offsets only where like-for-like demonstrably
available) and 12 (definitions of unacceptable impact and net gain); Hansard 27 November 2025
(Committee Stage, critically endangered species offsetting).

Senator Pocock, in Committee Stage debate (Senate Hansard, 27 November 2025), articulated the
substantive question that the R1.4 + R5.1(c) + section 10(3) architecture answers: “Minister, how can
critically endangered species not be on that list? I'm interested in how you offset a critically endangered
species, and, if the government is, how are you going to work out the exchange rate? What does a swift
parrot translate to, in terms of bettongs, phascogales or antechinuses? How does that work?”

R1.4, R5.1(c) and section 10(3) of the Standard together deliver a three-layered architecture that responds
to this question within the existing statutory framework, without EPBC Act amendment. First, at Standard
level (R1.4): new section 6A and Schedule 1 to the Standard identify matters on which the Outcomes test is
automatically not met (Critically Endangered species and ecological communities; irreplaceable habitats;
Ramsar defining ecological features; National Heritage and World Heritage matters including cultural
heritage values; other matters identified by Conservation Advices as not compensable on policy-relevant
timescales). Second, at Regulations level (R5.1(c)): concurrent Regulations made under subsection
134(3AC) of the EPBC Act prescribe the same Schedule 1 categories as protected matters that cannot be
the subject of a compensation condition. Third, at Standard level again (section 10(3) of the Standard,
substantially the April 2026 Exposure Draft drafting): an action with a residual significant impact on a matter
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prescribed under subsection 134(3AC) cannot be approved. Section 10(2)(a) separately preserves the
parallel section 527F unacceptable impacts mechanism, with section 6A Note 3 providing that section 527F
prevails to the extent of any inconsistency. The Minister’s residual discretion under sections 133 and 134 of
the EPBC Act is preserved; approval notwithstanding a section 6A finding requires the published statement
of reasons to address each element of the finding through the consistency-with-Standard mechanism under
section 514YK of the Act.

R5.1(a) (new section 130AA EPBC Act categorical refusal duty) and R5.1(b) (Act-level Schedule of
Unacceptable Impacts at new section 130AB EPBC Act) require EPBC Act amendment and are at Annex C
item D1 as the recommended position for a future legislative cycle. R5.1(c), in scope, is set out below.

R5.4 extends the architecture to the Regulations exposure draft’s Regulation 4.05 pre-assessment pathway,
ensuring that actions engaging Schedule 1 matters cannot be authorised pre-substantive-assessment.

# PROVISION AMENDMENT

R5.1(c) Regulations under s Concurrent Regulations prescribe Schedule 1 categories as protected
134(3AC) of the matters that cannot be the subject of a compensation condition. Categories
EPBC Act aligned with the Schedule 1 categories at section 6A of the Standard (R1.4),

prescribed under subsection 134(3AC) of the Act (which the Environment
Protection Reform Act 2025 introduced for precisely this purpose). The
substantive content of the Regulations is

R5.2 Delete s 4 Delete the section 4 “repairable impact” definition and the sections 8(4)—(6)
repairable-impact Step 3 Repair framework. The mitigation hierarchy reverts to the
definition; delete ss  conventional three-step formulation: avoid, mitigate, offset. The framework

8(4)-(6) Step 3 is inconsistent with Conservation Advice operational positions on matters

Repair where recovery operates on multi-decadal to multi-century timeframes.
R5.3 s 8 Principle 1 Establish operative bindingness of the mitigation hierarchy under section 8.

amendments Sequential application requirements replace the “having regard to” operative

standard. For matters identified by the TSSC, Conservation Advices, or
Recovery Plans as dependent on recovery timeframes exceeding 10 years,
demonstrated exhaustion of avoidance options is required before mitigation
or offset is considered. Operational definitions of “reasonably practicable”
specify documentary requirements for assessing avoidance options.

R5.4 Regulation 4.05 Regulation 4.05 amendments operative on the Reg 4.05(5) Minister’s-
(EPBC Amendment  agreement criteria:

(2026 Measures (a) delete “minor and repairable” at paragraph (b); substitute “minor and not
No. 1) Regulations  affecting any matter listed at Schedule 1 of the Standard (R1.4) or
2026) prescribed in regulations under subsection 134(3AC) of the Act (R5.1(c)),

and not engaging an automatic Outcomes-not-met finding under new
section 6A (R1.4)”;

(b) delete the “appropriate” qualifier at paragraph (c) absent working-
definition criteria; substitute “the Minister is satisfied that taking the
proposed action before the larger action has been assessed and approved
does not preclude any avoidance option that the substantive assessment
may identify as required under section 8 of this Standard”;

(c) insert new paragraph (e) requiring the Minister to be satisfied the
proposed action, taken together with cumulative impacts on the same
matter assessed at the appropriate ecological scale under section 9 of this
Standard (R2), does not exceed any threshold identified by Conservation
Advices, Recovery Plans, or peer-reviewed evidence;

(d) insert new paragraph (f) requiring the Minister to be satisfied that Free,
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Prior and Informed Consent of First Nations peoples whose Country is
affected by the proposed action has been obtained under the First Nations
Engagement Standard (R8);

(e) the Minister’s decision under Reg 4.05(6) engages the published
statement-of-reasons architecture at R7 in operative substance, not the bare
information requirement at Reg 4.05(7). Architectural rationale: Reg 4.05
permits physical commencement of MNES-affecting action before
substantive assessment of the controlled action; the gating tests as drafted
do not prevent MNES-significant impacts being authorised pre-assessment.
R5.4 corrects this by requiring the same substantive thresholds at
Regulation 4.05 Ministerial agreement as apply at Part 9 approval: Schedule
1 (R1.4 + R5.1(c)); R1.4 automatic Outcomes-not-met findings; R5.3
binding mitigation hierarchy.

6.6 Recommendation R6 — Offset rules: methodology, multipliers, maintenance,
and financial security

Architectural priority addressed: §3 Priority 3 (offset architecture where compensation is appropriate).
Senate Committee anchor: Recommendation 9 (Restoration Contributions Holder principles and offset
calculator); Recommendation 11 (offset quantum consultation); Recommendation 12 (maintenance periods,
Crown leases, self-sustaining outcomes); Recommendation 13 (non-standard offsets, capable-of-
commencement, like-for-like rule). Cross-bench anchor: Senator David Pocock (IND, ACT), 22 November
2025 proposal Items 6 (like-for-like) and 12 (definitions of unacceptable impact and net gain); Hansard 27
November 2025 swift parrot exchange (referenced at §6.5).

The architectural rationale for R6.2 (higher-of-impacts rule and 25 per cent material-discrepancy peer-
review trigger) is set out at §3.4 under Priority 4, where R6.2 operates as the procedural complement to
the substantive evidence-base architecture established by R9, R1 and R11. The four-study peer-reviewed
literature on systematic directional bias in proponent-commissioned assessments (Maron, Bull, Evans and
Gordon 2015; O’Brien and Gordon 2024; Tran and Maron 2024; Gibbons, Macintosh, Constable and Hayashi
2018) calibrates the 25 per cent threshold; Contos et al. (2025) defines the inter-assessor noise envelope
above which the trigger operates. The Shearwater-Paynesville case study at §3.4 (operational
consequence) and §5.1 (worked example), with full case study at Companion Document 2, demonstrates
the trigger’s operation on the five-fold proponent-expert habitat assessment discrepancy.

# PROVISION AMENDMENT

R6.1 s 10 Principle 3  Operative amendments to section 10: delete “generally” qualifier; mandatory
amendments language and reverse burden; incorporate Ramsar Convention obligations;
cross-reference to the categorical framework for impacts that cannot be
compensated; recovery-timescale-keyed maintenance period framework; cross-
reference to published reasoned findings at R7.

R6.2 s 10(5)—(6) A rule that the higher impact estimate governs where direct, indirect and
cumulative impacts are assessed separately, the highest assessed impact
applies. Where the discrepancy between proponent-assessed and
independently-assessed impact (extent or quality) exceeds 25 per cent,
mandatory independent peer review is triggered, with the peer review
commissioned by the Department. The 25 per cent material-discrepancy trigger
operates at the Commonwealth controlled-action determination under section
75 of the EPBC Act (where competing assessments are documented at referral)
and at the Commonwealth Part 9 approval decision under section 133 (where
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competing assessments in the Assessment Report or in public submissions
require resolution before approval). The 2012 Offsets Policy Box 1 ten-principle
framework is preserved in operative form.

R6.3

s 10(8)

Corrected offset methodology: default risk-of-loss 0 per cent (departures
require documented evidence); prior management gain and security gain
excluded by default; habitat quality scoring subject to standardised
methodology with documented inter-assessor variation analysis (Contos et
al. 2025); default confidence presumption 50 per cent; minimum time-to-
ecological-benefit threshold 30 years. Each default operates against an
evidentiary-burden architecture (default applies absent documented evidence
supporting departure).

R6.4

s 10(9)

Absolute biodiversity gain measured against a fixed 2020 baseline aligned with
Kunming-Montreal Global Biodiversity Framework Target 2. Tiered multipliers:
10x multiplier floor for Vulnerable matters (Maron et al. 2025); 20x for
Endangered (Maron et al. 2025); 30x for matters approved under the narrow
Ministerial Ruling Exception (Marshall et al. 2024 South African precedent for
irreplaceable biodiversity; the standard rule for Critically Endangered matters is
categorical refusal under the R1.4 + R5.1(c) + s 10(3) Schedule 1 architecture,
see §6.5).

R6.5

New s 10(11)-
(13)

Offset calculator transparency: calculator publicly available with methodology,
defaults and assumptions; calculator outputs published with each assessment
record (inputs, outputs at each operative step, departures from defaults, basis
for operative engagement with proponent’s proposal); 24-month calibration
audit of the calculator against peer-reviewed offset-failure literature, inter-
assessor variation evidence (Contos et al. 2025), and EPBC offset performance
record. Addresses Committee Rec 9.

R6.6

New s 10(14)

Crown lease maintenance-period alignment: offsets on Crown lease or other
limited-duration tenure must align maintenance period with tenure duration;
where tenure duration is less than maintenance period, offset is not capable of
compliance and must be located on tenure of adequate duration; renewal
arrangements must be substantively secured by the tenure-issuing State or
Territory. Addresses Committee Rec 12(b).

R6.7

New s 10(15)-
(17)

Non-standard offsets categorical framework: definition of “standard offset” and
“non-standard offset”; non-standard offsets permissible only where proponent
demonstrates standard offset unavailable at bioregional scale, Minister
approves on substantive published reasoned findings, the Restoration
Contributions Advisory Committee or TSSC supports the departure, multiplier
increased to compensate for uncertainty, and offset monitored on augmented
framework at R11. Research-only offsets categorically excluded for matters on
Schedule 1 of the Standard (R1.4 + R5.1(c)); permitted in other circumstances
only on specified conditions. Addresses Committee Rec 13.

R6.8

New s 10(18)

Offset commencement and capable-of-commencement test: offset commences
at habitat-level intervention; “capable of commencement” requires legally
secured site, substantively developed intervention plan, established offset
baseline, and secured funding for the maintenance period; financial security
required where offset not capable of commencement at approval; Minister may
direct delivery via the Restoration Contributions Holder if offset not commenced
within 12 months. Addresses Committee Rec 13.
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R6.9 New s 10(19) Like-for-like rule operationalisation: definitions of “same species” (taxonomic
species and, where listed, sub-species or population), “equivalent ecological
condition” (structural attributes including hollow-bearing trees, mature
vegetation structure, peat substrate, hydrological regime; functional habitat at
the time of approval, not projected future time except where restoration
supported by Conservation Advice or Recovery Plan); departures permissible
only where supported by Conservation Advice, Recovery Plan, or TAP,
delivering higher conservation outcome on substantive evidence, with
substantive support from Restoration Contributions Advisory Committee or
TSSC. Holder’s flexibility under section 528 EPBC Act preserved but operates
within published framework. Addresses Committee Rec 13.

6.7 Recommendation R7 — Statement of reasons in plain English

Architectural priority addressed: §3 Priority 4 (anchored evidence base and decision transparency). Senate
Committee anchor: Recommendation 3 (statement of reasons with legal, scientific and factual basis, in plain
English).

The cumulative-assessment published findings under R2.4 (Amendment 9.5) and the offset published
reasoned findings under R6.1 (Amendment 10.5) operate as inputs to the R7 statement of reasons
architecture for their respective decision types.

# PROVISION AMENDMENT

R7.1  New s 7A of the MNES Statement of reasons architecture. (a) Triggers. Every decision
Standard (Statement of engaging the Standard generates a published statement of reasons

reasons), anchored to within 28 days of the decision. Decisions include: controlled-action
section 514YK of the decisions; approval decisions; conditions; reconsiderations; bilateral
EPBC Act decisions; strategic assessment endorsements; variations; Division 5A

streamlined-pathway decisions; Restoration Contributions Holder
expenditure decisions; National Environmental Protection Authority
enforcement decisions; national interest exemption decisions (per
R1.5). (b) Content. The statement of reasons addresses legal basis
(statutory provision and test); scientific basis (substantive
engagement with Conservation Advices, Recovery Plans, TAPs, KTPs,
ECDs, peer-reviewed literature); factual basis (expert evidence,
documented inconsistencies between assessment inputs); operation
of Outcomes; application of Principles; conditions and their operative
effect; operation of Schedule 1 of the Standard (R1.4 + R5.1(c));
operation of the cumulative impact framework; engagement with First
Nations peoples; operation of the offset architecture; and engagement
with third-party submissions. (c) Plain English. (d) Publication.
Statement of reasons published under the publication framework at
sections 170A and 515A of the EPBC Act. (e) Judicial review.
Statement amenable to review under the Administrative Decisions
(Judicial Review) Act 1977, with extended standing under section 487
EPBC Act for organisations whose objects include environmental
protection. (f) Architectural gap closed. The architecture closes the
documented Shearwater—Paynesville gap (Companion Document 2)
where statement-of-reasons practice did not meet this standard.
Addresses Committee Rec 3.
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6.8 Recommendation R8 — First Nations engagement and FPIC under UNDRIP

Architectural priority addressed: §3 Priority 1 (Outcomes operate, where Schedule 1 cultural heritage
matters engage R1.4 + R5.1(c)) and Priority 4 (anchored evidence base, with substantive engagement with
Registered Aboriginal Parties and First Nations knowledge under Principle 4). Senate Committee anchor:
Recommendation 1 (revised draft). Cross-bench anchor: Senator Lidia Thorpe (IND, VIC) and Senator Sarah
Hanson-Young (Greens, SA), positions on NOPSEMA cultural heritage.

The substantive architecture for First Nations engagement and Free, Prior and Informed Consent under
UNDRIP (R8.1-R8.5) is established here in the MNES Standard as the operative gateway, with the
substantive engagement process to be set out in the forthcoming First Nations Engagement Standard. The
MNES Standard provides the threshold (substantive engagement under Principle 4), the FPIC architecture
under UNDRIP Article 32(2), the FPIC pause, and the Schedule 1 cultural heritage prerequisite; the First
Nations Engagement Standard will operationalise the engagement process when made. EGCMN supports
the inclusion of FPIC under UNDRIP Article 32(2) as a prerequisite to any decision under the Standard
affecting cultural heritage matters on Schedule 1 (R1.4 + R5.1(c)).

# PROVISION AMENDMENT

R8.1 s 11(b) Substantive engagement with Registered Aboriginal Parties (RAPs) and
equivalent representative organisations, on Country-based cultural and
ecological knowledge of the protected matter. Engagement must be
documented and addressed in the statement of reasons at R7.

R8.2 New s 11(b)(2); UNDRIP  Architectural form for Free, Prior and Informed Consent (FPIC) under
Article 32(2) UNDRIP Article 32(2) for actions affecting Indigenous lands, territories

and other resources, including waters. EGCMN defers to First Nations
submitters on substantive content; where this submission’s drafting
differs from First Nations submitters’ drafting on operative content,
First Nations submitters’ drafting prevails. The architectural form set
out here is offered to ensure the gateway exists in the MNES
Standard, pending the forthcoming First Nations Engagement
Standard.

R8.3 New s 11(d) FPIC pause mechanism: where FPIC is not given, the decision-maker
must pause the decision and substantively engage with the FPIC issue
identified by First Nations parties before proceeding. The decision-
maker must document the substantive engagement in the statement of
reasons at R7.

R8.4 Principle 4 worked Explanatory worked examples on the operation of Principle 4, focused
examples (Departmental  on case-by-case application of substantive engagement and FPIC.
publication alongside the Worked examples are published alongside the Standard and operate as

Standard) guidance, with the substantive obligation in the Standard itself.

R8.5 New s 11(b)(3); cross-  Schedule 1 and cultural heritage. Where the proposed action engages
reference to R1.4 + a matter on Schedule 1 of the Standard (R1.4) and/or prescribed
R5.1(c) under subsection 134(3AC) of the Act (R5.1(c)) that comprises or

includes cultural heritage values (National Heritage matters, World
Heritage matters including cultural heritage values, or other cultural
heritage matters identified through the National Heritage and World
Heritage listing processes, by Registered Aboriginal Parties, or by the
First Nations Engagement Standard), the decision-maker must obtain
Free, Prior and Informed Consent under UNDRIP Article 32(2) and
R8.2 before any decision under this Standard can be taken. The
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categorical effect at R1.4 + R5.1(c) operates parallel to and not in
displacement of the R8.2 FPIC requirement; both are prerequisites for
a lawful decision affecting cultural heritage on Schedule 1. The R8.3
FPIC pause mechanism operates accordingly. The future-cycle Act-
level architecture at Annex C D1 would, when enacted, operate
similarly.

6.9 Recommendation R9 — Policy hierarchy and Conservation Advice primacy

Architectural priority addressed: §3 Priority 4 (anchored evidence base; policy hierarchy with Conservation
Advices, Recovery Plans, TAPs, KTPs, ECDs as substantive evidence base). Senate Committee anchor:
Recommendation 6 (Key Threatening Processes); Recommendation 7 (policy hierarchy document);
Recommendation 8 (case-study supplements).

R9.1-R9.4 operate within the MNES Standard. R9.5 operates at the Regulations level: the substantive Act
provisions for Protection Statements (sections 298A-298H) were inserted by the Environment Protection
Reform Act 2025; the proposed Regulations exposure draft (ltem 65) inserts Part 8AA of the Regulations
with prescribed criteria at proposed Regulations 8AA.01-8AA.04. R9.5 proposes amendments to those
Regulations.

# PROVISION AMENDMENT

R9.1 New s 2A Policy hierarchy: where this Standard is inconsistent with any policy
paper, guidance document, or other instrument, this Standard
prevails. Subordinate instruments identified (Policy Position Papers,
Ministerial Guidance, Significant Impact Guidelines, Compliance
Policy, Offsets Assessment Guide). Substantive evidence base
identified (Conservation Advices, Recovery Plans, TAPs, KTPs, ECDs,
Statements of Outstanding Universal Value, Marine Park
management plans, Protection Statements under sections 298A-
298H of the EPBC Act (subordinate to Conservation Advice primacy
per R9.3 and R9.5(b)), peer-reviewed scientific literature).
Departmental publication of the policy-hierarchy document required
within 12 months of commencement, with case-study application of
the hierarchy. Addresses Committee Recs 7 and 8.

R9.2 New s 6(2)(g); new s 6(4) Key Threatening Process integration into Outcomes: where a KTP is
identified by the TSSC as operating against the protected matter, the
Outcome under section 6 includes that the KTP is either abated
through a Threat Abatement Plan or addressed through conditions
attached to the decision. Departmental publication of a consistent
operational framework for KTPs required within 24 months,
addressing identification, listing, abatement plan development,
monitoring and reporting, integration into decisions, and five-yearly
review cycle. Addresses Committee Rec 6.

R9.3 s 11(a); new s 11(2A) Substantive consistency with Conservation Advices: Principle 4
evidence base must engage substantively with each Conservation
Advice applicable to the protected matter; where the Conservation
Advice identifies a specific mechanism as ineffective or not
contributing to the conservation outcome, the proponent may not
rely on that mechanism in evidence under section 11(a); the
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substantive engagement is evidenced by published reasoning in the
statement of reasons at R7.

RO.4 s5(3) ltem 4

Strengthen Ramsar ltem 4 with climate-adjusted Ecological
Character Descriptions reflecting projected sea-level rise, storm-
surge frequency change, and altered hydrology under scenarios
published by the Bureau of Meteorology, CSIRO, or IPCC. Where a
published ECD is not climate-adjusted, the Department must adopt a
climate-adjusted addendum within 24 months of commencement.
Climate-adjusted ECDs are reviewed on a five-yearly cycle against
the most recent published scenarios; review is mandatory on
issuance of a new IPCC Assessment Report. ECDs operate as the
substantive evidence base for Ramsar wetlands (per R9.1(3)(e)); the
climate-adjusted application architecture at R3.4 extends this
requirement to Conservation Advices, Recovery Plans, and peer-
reviewed evidence bases generally.

R9.5

Amendments to proposed
Regulation 8AA.01-8AA.04
(Exposure Draft EPBC
Regulations 2026, Item
65)

Protection Statement criteria reforms:

(a) delete the “to the extent practicable” qualifier at proposed
Regulation 8AA.01(c), making the criterion for making a Protection
Statement parallel to the review criterion at proposed Regulation
8AA.04(c);

(b) insert new Regulation 8AA.01A: a Protection Statement must be
consistent with any Conservation Advice, Recovery Plan, or Threat
Abatement Plan applicable to the species or community; where the
Protection Statement is inconsistent with any of those instruments,
the substantive content of the Conservation Advice, Recovery Plan,
or Threat Abatement Plan prevails (Conservation Advice primacy
under R9.3);

(c) where the published Conservation Advice or Recovery Plan
identifies impacts as non-compensable on policy-relevant
timescales, the Protection Statement must include the information
triggering the section 134AA Ministerial declaration under section
134(3AD) of the Act prohibiting restoration contribution charge
conditions;

(d) operative section 514YK consistency requirement: the Minister,
in making, varying or reviewing a Protection Statement under
sections 298A-298H of the Act, must apply the MNES Standard and
the Conservation Advice primacy framework at R9.3.

6.10 Recommendation R10 — Significant impact thresholds

Architectural priority addressed: §3 Priority 1 (Outcomes operate as a test) and Priority 2 (cumulative
impact assessment). Senate Committee anchor: Recommendation 5 (clear standards and benchmarks for
NEPA enforcement). Coalition Senators’ Additional Comments: §§1.30-1.32 (clear KPIs across the decision
lifecycle).

The 25-year mandatory decision-expiry with renewal (formerly R10.3) requires EPBC Act amendment (new
section 145F, inserted after the existing sections 145C-145E discretionary extension framework, which sit
after the existing section 145A “Reinstating suspended or revoked approval”) and is at Annex C item DG6.
The in-scope elements R10.1, R10.2 and R10.4 operate within the Standard.
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#

PROVISION

AMENDMENT

R10.1

s 5(2)

Insert measurable parameters defining when the Standard’s section 5(3)
protected matters are engaged. Closes the scope gap relative to Samuel Final
Report Appendix B1 measurable thresholded Outcomes formulations (cross-
reference to R1.2 which incorporates Samuel B1 thresholds into the
Standard’s Outcomes) and provides the clear KPIs the Coalition Senators’
Additional Comments identified as necessary.

R10.2

New s 6(5)

Quantitative significant-impact thresholds for each category of protected
matter, calibrated against Samuel Final Report Appendix B1, Conservation
Advice operational positions, and peer-reviewed evidence: percentage-of-
population thresholds for threatened species; extent-and-condition thresholds
for threatened ecological communities; criterion-qualifying-population
thresholds for Ramsar wetlands; structural-attribute thresholds for hollow-
dependent species and old-growth-dependent matters (Greater Glider
Conservation Advice, 5 July 2022, on hollow-bearing trees; cross-reference to
R5.3 multi-decadal recovery framework).

R10.3

(Annex C D6 —
Act
amendment)

25-year mandatory decision-expiry with renewal: new section 145F EPBC Act,
inserted after the existing sections 145C-145E discretionary extension
framework. Substantive content at Annex C item D6 as the recommended
future-cycle position.

R10.4

s 4 definitions

Operative definitions inserted in section 4 of the Standard, applied through the
recommendations elsewhere in §6. The definitions are: cumulative impact
(aggregate impact assessed at the relevant ecological scale, including
landscape, catchment, bioregion, longitudinal river continuum, migratory
flyway and oceanic migration corridor); impact that cannot be compensated
(covering impacts on irreplaceable values, impacts where the scientific
knowledge required for restoration is absent, and impacts crossing cumulative
thresholds on policy-relevant timescales); no net loss and net positive
(measurable change in condition, extent or function assessed against the
relevant Conservation Advice or ECD, sustained over the offset maintenance
period); Conservation Advice (including any operational position as to whether
impacts can be compensated by offset activities); repairable impact on a
protected matter (narrowed to impacts which are minimal and temporary in
nature, e.g. construction-phase only); like-for-like, offset activity, independent
suitably qualified expert and compensate (cross-referenced to the National
Environmental Standard (Environmental Offsets) 2026); protected matter (a
matter protected by a provision of Part 3 of the Act); significant impact
guidelines (the 2013 SIGs and any subsequent replacement, with the more
recent version prevailing); ecologically sustainable development (cross-
referenced to section 3A of the Act); Act (the EPBC Act 1999). The definitions
calibrate against the Wentworth Group six-step framework at R2.2, the
categorical Outcomes-not-met framework at R1.4 (operating against the
“policy-relevant timescales” anchor from Maron et al. 2025), and the Schedule
1 architecture at R5.1(c). See CD3 §4.
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6.11 Recommendation R11 — Monitoring, accountability, and the State of the
Environment Report

Architectural priority addressed: §3 Priority 4 (anchored evidence base, with feedback loops for ongoing
evidence-base development). Senate Committee anchor: Recommendation 5 (clear standards and
benchmarks); Recommendation 10 (State of the Environment Report).

R11.1-R11.4 operate within the MNES Standard. R11.5 operates in part within the Standard (decision-
maker offset performance publication obligation) and in part through a concurrent recommendation to the
Head of Environment Information Australia under the Environment Information Australia Act 2025. The
statutory mandatory inclusion of offset performance reporting in State of the Environment Reports under
the EIA Act 2025 (binding the Head of EIA’s discretion to a mandatory content requirement) requires Act
amendment and is at Annex C item D10 as the future-cycle position.

# PROVISION AMENDMENT

R11.1 New s 12 Principle 6  Monitoring under new Principle 6: every approval engaging the Standard
generates a monitoring plan operating against the Outcome under
section 6, with monitoring outputs published under the publication
framework at sections 170A and 515A of the EPBC Act. An augmented
monitoring framework — increased monitoring frequency, mandatory
independent verification, and quantitative reporting against R6.4 Absolute
Net Gain — applies to non-standard offsets (R6.7), Ministerial Ruling
Exception approvals (R1.4), and matters on Schedule 1 of the Standard
(R1.4 + R5.1(c)).

R11.2 News 15 3-year interim review of the Standard’s operation, reporting on
architectural gaps identified and proposed amendments. Operates
alongside the 18-month and 5-yearly statutory reviews under section
514YJ of the EPBC Act.

R11.3 News 13A Proactive Departmental consideration of MNES. The trigger is any of the
following occurring after the controlling-action determination: uplisting;
new or revised Conservation Advice; substantial new expert information;
or substantial change in circumstances. On the trigger, the Department
must, on its own motion, advise the Minister; the Minister must then
publish substantive determinations on the obligations under sections 78
(reconsideration of decision), 139(2) (have regard to approved
Conservation Advice) and 75(2) (consider all adverse impacts on Part 3
matters) of the EPBC Act. Closes the architectural gap documented in
the Shearwater—Paynesville case study (Companion Document 2, §A.5.1
Concern 1).

R11.4 News 13B Substantive engagement with stakeholder submissions: where
submissions are received on the assessment record, the decision-maker
must substantively engage with the submission — including with peer-
reviewed literature lodged with it — in the statement of reasons at R7.
Closes the architectural gap documented in the Shearwater—Paynesville
case study (Companion Document 2, §A.5.2 Concern 2).

R11.5 New s 13(2) of the (a) Standard provision binding decision-makers under the EPBC Act

MNES Standard; framework (including bilateral, NOPSEMA-accredited, Division 5A
concurrent streamlined-pathway, and approval-condition decisions) to publish offset
recommendation to performance data in a standard form: condition-by-condition compliance
the Head of status; ecological outcome status against the offset’s stated Outcome
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Environment under R6.4 Absolute Net Gain; and exceedance and failure notifications.
Information Australia  The published data is to be integrated with the register of national

under sections 12 environmental information assets maintained by the Head of EIA under
and 14 of the section 14 of the EIA Act 2025.

Environment (b) Concurrent recommendation that the Head of EIA exercise the
Information Australia  statutory power under section 14(2) of the EIA Act 2025 to declare offset
Act 2025 performance data a national environmental information asset on the

basis that the data is critical to a matter in respect of which the Minister
has functions under a national environmental law (s 14(1)(b)), and that
the Head include offset performance in the State of the Environment
reports prepared under section 12 of the EIA Act 2025.

(c) The mandatory statutory inclusion of offset performance reporting in
State of the Environment reports under section 12 of the EIA Act 2025
(binding the Head of EIA’s discretion to a mandatory content
requirement) requires Act amendment and is at Annex C item D10 as the
future-cycle position.

6.12 Recommendation R12 — Implementation: sequencing, bilateral coverage,
NOPSEMA, transitional architecture

Architectural priority addressed: implementation foundation for §3 Priorities 1 to 4. Senate Committee
anchor: Recommendation 14 (Standards suite urgently progressed). Cross-bench anchor: Greens Additional
Recommendation 3 (finalise all Standards before decisions are made in relation to streamlined assessment,
national interest proposals, bilateral agreements, strategic assessments, or regional planning instruments);
Senator David Pocock (IND, ACT), 22 November 2025 proposal Items 5 (legislate timeframe for First
Nations Engagement and Community Consultation Standards), 7 (remove devolution of approval powers), 8
(streamlined approvals safeguards; fossil fuel exclusion) and 10 (limit rulings power); Hansard 27
November 2025 (Standards-before-accreditation).

Three further R12 reforms require EPBC Act amendment and are at Annex C: (a) replacement of bilateral
and NOPSEMA arrangements with Standard-anchored architecture under section 134A (item D7); (b)
Division 5A streamlined assessment substantive procedural architecture under section 87(5A) (item D8);
and (c) deletion of the section 514YG(4) non-regression carve-out (item D9). EGCMN addresses the Paper
2 (More Certainty for Projects) consultation on the Regulations elements of the Division 5A architecture
separately. R12.1, R12.2, R12.3, R12.4 (Standard sequencing rule only, without the Act-amendment
deletion element) and R12.6 are operative within the Standard and Regulations.

Senator Pocock, in Committee Stage debate (Senate Hansard, 27 November 2025), asked the Minister
whether the Government would commit to implementing the full suite of National Environmental Standards
prior to allowing accreditation of any entity with assessment or approval powers under the reforms. R12.4
operationalises the Standards-before-accreditation principle as a Standard-internal sequencing rule.

The instrument-form effect of R12.1 and R12.3 is shown at Annex B, section 7(4) (controlling-provision
scoping) and section 7(5)(c) (NOPSEMA section 10 closure).

# PROVISION AMENDMENT

R12.1 s 7(3) Require the Principles to apply to all impacts on protected matters
reasonably foreseeable from the action, irrespective of the timing of
listing or the controlling-action determination. Corrects the controlling-
provision scoping defect documented in the Shearwater—Paynesville case
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study (Latham’s Snipe uplisting January 2024 after the October 2023
controlling-action determination).

R12.2

New Regulations
under s 514YK EPBC
Act (consistency-test
operationalisation)

Insert consistency test in new Regulations made under section 514YK of
the EPBC Act, requiring all decisions, plans, accreditations and bilateral
arrangements under the EPBC Act framework to be assessed against the
Standard for prescribed consistency. The “not inconsistent with”
formulation operates against the prescribed-consistency tests under
section 514YK(2) of the Act.

R12.3

s 1 + transitional
provisions

Clarify the Standard’s commencement and transitional architecture.
Constrain national-interest exception and incorporation-by-reference to
prevent indirect narrowing.

R12.4

s 16 (new) of the
Standard

National Environmental Standards sequencing as a Standard-internal
rule: streamlined assessment pathway, NOPSEMA arrangements,
bilateral agreements (assessment and approval), strategic assessment
endorsements, landscape-scale approaches, and other high-leverage
pathways do not operate until the full suite of National Environmental
Standards is in force (MNES, Offsets, First Nations Engagement,
Community Consultation, Compliance and Enforcement, Data and
Information). Until the full suite is in force, existing operational
instruments continue augmented by this Standard and the Offsets
Standard. Minister tables annual progress reports in both Houses. This
sequencing operates against the Regulations exposure draft items 7, 9,
21 and 23 (Regulations 2A.01B, 2A.02B, 2B.03 and 3.07), which
prescribe the National Environmental Standards as criteria at the
accreditation-decision stage; until the full Standards suite is in force, the
accreditation criteria at these regulations are incomplete. The s 514YG(4)
carve-out deletion that would operate alongside this sequencing rule
requires Act amendment and is at Annex C item D9. Addresses
Committee Rec 14, Greens Add Rec 3, and the Standards-before-
accreditation principle articulated by Senator Pocock (Hansard 27
November 2025).

R12.5

(Annex C D7 — Act
amendment)

Replacement of bilateral and NOPSEMA arrangements with Standard-
anchored architecture: amendment to section 134A of the EPBC Act.

Substantive content at Annex C item D7 as the recommended future-
cycle position.

R12.6

New s 18

Commencement: this Standard commences on a date specified by the
Minister by legislative instrument, being not earlier than the date on
which the full suite of National Environmental Standards is in force, and
not later than the date by which the full Standards suite is required to be
in force under the Committee’s Recommendation 14 (Standards suite
urgently progressed).

R12.7

(Annex C D8 — Act
amendment)

Division 5A streamlined assessment substantive procedural architecture:
amendment to section 87(5A) and Division 5A of the EPBC Act.
Substantive content at Annex C item D8 as the recommended future-
cycle position.
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7. Conclusion

The April 2026 Exposure Draft narrows the November 2025 Draft in three identified ways, each addressable
through Standard-level drafting changes without EPBC Act amendment. First, the operational documents
under the EPBC Act framework — the Significant Impact Guidelines 1.1 (2013), EPBC Act Policy Statement
3.21- Migratory Shorebird Guidelines (2017); the Indirect Consequences Policy (2010), the Compliance
Policy (2024), and the 2012 Offsets Policy — are not yet substantively incorporated. Second, Samuel Final
Report Recommendations 3, 4, 5, 23, 25, 27, 29 and 30 are not yet given operative form. Third, the peer-
reviewed literature on offset performance gaps and cumulative impact methodology is not yet substantively
engaged.

The five worked examples in §5 demonstrate that these architectural priorities are not theoretical. They
operate against specific Gippsland-anchored protected matters across the principal regulatory pathways
under the EPBC Act framework — strategic assessment endorsement under section 146 (Victorian Forest
Fire Management Strategic Assessment); project-by-project referrals under section 75 (Shearwater—
Paynesville Residential Development); migratory species at flyway scale (Latham’s Snipe migratory site
network); bilateral assessment with the Commonwealth Part 9 approval decision (Fingerboards Critical
Minerals Project, EPBC No. 2026/10462, engaging Ramsar wetlands, threatened species, migratory species
and nuclear actions controlling provisions); and the new streamlined assessment pathway at section
87(1)(c) and Division 5A of the Reform Act 2025 tested against hollow-dependent threatened species
whose Conservation Advice operational position identifies loss as not compensable on policy-relevant
timescales.

The twelve recommendations in §6 identify the drafting changes to the Exposure Draft that are deliverable
through this consultation, largely by elevating existing operational policy — the Significant Impact
Guidelines 1.1 (2013), the Indirect Consequences Policy (2010), the Wentworth Group cumulative impacts
framework, Conservation Advice operational positions, and the Samuel Review Appendix B1 measurable
thresholds — to legally binding Standard form. Reforms that require EPBC Act amendment are noted at
Annex C for a future legislative cycle. The recommendations restore November 2025 Draft constraint where
the April 2026 revision narrowed it, operationalise the Samuel architecture across Outcomes (section 6),
Principles (sections 8-11), and the scoping provisions (sections 5 and 7), introduce the statement-of-
reasons and accountability architecture identified by the Committee at Recommendation 3, address the
categorical avoidance and offset architecture identified at Recommendations 9, 12 and 13, and establish the
policy hierarchy and Key Threatening Process integration identified at Recommendations 6, 7 and 8. The
recommendations are consistent with, and supported by, the companion EGCMN May 2026 submission on
the Exposure Draft of the National Environmental Standard for Environmental Offsets.

Three propositions anchor the architectural redesign the twelve recommendations operationalise.

An Outcome deemed met by Principles compliance is not an Qutcome — it is a presumption of
compliance. The Qutcomes in section 6 must operate as the substantive test against which decisions are
made. The Principles must be applied consistently with the Outcomes, not in substitution for them. This is
the central drafting fix at Recommendation R1.

The Wentworth Group cumulative impacts framework is the operational response. Recommendation R2
makes it binding at both project and landscape scales. Cumulative impact assessment is the documented
architectural gap in the Samuel Review’s Recommendation 25; the Wentworth Group’s six-step framework
is the workable methodology; R2 promotes it from Note 2 into operative section 9 and binds it across
project, landscape, flyway, longitudinal river continuum, and oceanic migration corridor scales.

Approval errors that allow irreversible damage to a protected matter cannot be undone; refusal errors
can be corrected through ministerial reconsideration or judicial review. The Standard’s architecture
should reflect this. The three-layered architecture at R1.4 (new section 6A and Schedule 1 of the Standard),
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R5.1(c) (concurrent Regulations under subsection 134(3AC) of the EPBC Act prescribing the same
Schedule 1 categories as non-compensable), and section 10(3) of the Standard (delivering the operative
“cannot be approved” consequence through the subsection 134(3AC) hook) establishes the operative
framework for impacts on matters that cannot be compensated. No EPBC Act amendment is required at any
point in the architecture; the harder Act-level refusal duty at Annex C item D1 (new section 130AA EPBC
Act, on which R5.1 is structured) remains the recommended position for a future legislative cycle.

The Shearwater—Paynesville facts at Companion Document 2 demonstrate, with primary-document support
for every operative claim, that the architectural gaps documented at §3 produce outcomes the EPBC Act
framework was designed to prevent. The amendments within the recommendations, applied to the
Shearwater facts on the documented record, would produce a defensibly different decision. Applied across
the Department’s assessment pipeline, the recommendations would substantially reduce operational
exposure to legal contestation, accelerated species decline, Traditional Owner controversy, and bilateral
state inconsistency that the current architecture permits at scale.

The MNES Standard is the upstream gateway through which every controlling-action decision, bilateral
arrangement, strategic assessment endorsement, and accredited state assessment passes. Strengthening
the Standard’s architecture is the single most leveraged intervention available to the Minister in the EPBC
reform cycle. The recommendations in this submission identify the amendments required.

Annex B consolidates the operative effect of the twelve recommendations in instrument-form,
demonstrating that the architectural reforms required are deliverable through clause-level revisions to the
April 2026 Exposure Draft without rebuilding the instrument.

Annex A — Companion Document 2 — Shearwater-Paynesville Residential
Development case study

A.1 Framing

This Annex is a detailed case study illustration of the architectural gaps identified in §4 and applied through
the worked examples in §5. The Shearwater approval is not the subject of this submission; the MNES
Standard is. The case study demonstrates the operational consequences of the Standard’s current
architecture by working through a single concrete EPBC approval against the consolidated
recommendations in §6.

The case study uses the documented public record only. Every operative claim is referenced to a primary
document on the public record:

e EPBC 2023/09592 Approval Decision dated 19 December 2025;

e Recommendation Report dated 5 December 2025;

o Preliminary Documentation v1.13 (July 2025) and v1.15 (October 2025);

o Offset Management Plan v2.10 (27 October 2025);

e Hansen 14 May 2025 expert report;

o Conservation Advice for Latham’s Snipe (5 January 2024);

e Hansen et al. (2025, PLOS ONE, setback distances);

e Latham’s Snipe Wetland Habitat Guidelines (Hansen, Walters and Akers 2025).
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The case study uses generic descriptors of Departmental decision-makers (“a delegate of the Minister”)
and does not personalise critique of named officers.

A.2 Background and timeline

The Shearwater—Paynesville Residential Development (EPBC 2023/09592) is an EPBC Act approval
determined on 19 December 2025 by a delegate of the Environment Minister at DCCEEW. It authorises
Paynesville Armstrong Pty Ltd to develop 10.702 hectares at 10 Fullarton Drive, Paynesville, Victoria, as a
59-lot residential subdivision with roads, services and a 3.32 hectare reserve incorporating stormwater
treatment wetlands and swales. The approval has effect until 31 December 2050.

The site is in East Gippsland, Victoria, adjacent to Point Fullarton, on Lake Victoria within the broader
Gippsland Lakes complex. The site abuts but does not include the Gippsland Lakes Ramsar wetland of
international importance, which was designated on 15 December 1982 and includes Lake Wellington, Lake
Victoria, Lake King and associated waterways. The site is on Gunaikurnai Country; the Gunaikurnai Land and
Waters Aboriginal Corporation (GLaWAC) is the Registered Aboriginal Party for the region.

The development footprint contains habitat for Latham’s Snipe (Gallinago hardwickii), a migratory shorebird
protected under the Japan—Australia (JAMBA), and Republic of Korea-Australia (ROKAMBA) Migratory Bird
Agreements, and the Bonn Convention on the Conservation of Migratory Species of Wild Animals. Latham’s

Snipe was uplisted from non-listed to Vulnerable under section 178 EPBC Act on 5 January 2024 on the
basis of population reduction exceeding 30 per cent over three generations.

Timeline of the approval process:

DATE EVENT

19 October  Controlling-action determination under section 75 EPBC Act. Latham’s Snipe is not at this

2023 point a listed threatened species.

5 January Latham’s Snipe uplisted from non-listed to Vulnerable under section 178 EPBC Act.

2024 Conservation Advice published the same day.

21 January  Guidelines for restoring and managing wetland habitat for Latham’s Snipe (Hansen,

2025 Walters and Akers 2025) published by Federation University Australia (DOI
10.25955/28139495.v1).

1 May 2025  Draft Preliminary Documentation placed on public display for 10 business days.

14 May Public comment period closes (COB). Dr Birgita Hansen lodges expert report quantifying

2025 Latham’s Snipe habitat at 6.3 hectares — an approximately five-fold discrepancy with the
proponent’s 1.216 hectare assessment.

July 2025 Preliminary Documentation v1.13 published. Proponent’s habitat assessment maintained
at 1.216 hectares.

October Preliminary Documentation v1.15 published. Proponent’s habitat assessment maintained

2025 at 1.216 hectares. The Hansen 14 May 2025 expert report is referenced but the

methodological discrepancy is not substantively reconciled.

57



27 October  Offset Management Plan v2.10 published. Proponent identifies 3.25 hectares of habitat
2025 creation within the 3.32 hectare on-site reserve.

5 December  Recommendation Report finalised. Paragraph 38 records that no changes are required,;
2025 paragraph 143 limits consideration of the Conservation Advice (5 January 2024) to
species description and threats only.

19 Approval Decision determined by a delegate of the Minister. Approval conditions include
December the Offset Management Plan v2.10; condition 14(a)(ii) references the Conservation Advice
2025 as an OEMP compliance check.

31 Approval expires.
December
2050

The Approval Decision on 19 December 2025 was determined under sections 130(1) and 133(1) EPBC Act,
with two controlling provisions: wetlands of international importance (sections 16 and 17B) and listed
migratory species (sections 20 and 20A). The Department therefore rejected the proponent’s August 2023
self-assessment, recorded in the referral at paragraphs 4.1.3 and 4.2, that the action was not likely to have
a significant impact on Ramsar or migratory species values. Listed threatened species (sections 18 and
18A) were not added as a controlling provision following the 5 January 2024 uplisting of Latham’s Snipe to
Vulnerable; the architectural significance of that omission is addressed at A.5.1.

The case study examines the architectural consequences of the Exposure Draft applied to this documented
record. The MNES Standard architecture as proposed in the April 2026 Exposure Draft would, on these
facts, produce the same Approval Decision. The consolidated recommendations in §6 would produce a
defensibly different decision; that counterfactual is set out at §A.6.

A.3 The three impact pathways

The action engages three impact pathways under the EPBC Act framework. Each pathway is analysed below
against the Exposure Draft architecture and against the consolidated recommendations in §6.

The three pathways below are framed by impact and by the EPBC Act controlling provision each pathway
engages.

Pathway 1 (direct habitat impact on Latham’s Snipe) engages the listed migratory species controlling
provisions at sections 20 and 20A; on the documented record, sections 18 and 18A (listed threatened
species) should also have engaged following the 5 January 2024 uplisting but were not added (see A.5.1).

Pathway 2 (indirect impact on Gippsland Lakes Ramsar wetland) engages the wetlands of international
importance controlling provisions at sections 16 and 17B.

Pathway 3 (cumulative impact across flyway and landscape) is not a discrete controlling provision but
operates through the section 136(2) and section 391 considerations that the controlling-provision pathway
decisions activate.

Each controlling provision triggers a mandatory statutory direction at the approval stage.

o Section 140 directs that approval under sections 20 or 20A must not be inconsistent with
Australia’s obligations under JAMBA, CAMBA, ROKAMBA, or the Bonn Convention.
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o Section 138 directs that approval under sections 16 or 17B must not be inconsistent with
Australia’s Ramsar obligations. Section 139(2), where engaged through sections 18 or 18A,
requires the Minister to have regard to approved Conservation Advice for the species.

o Section 391 directs the Minister to take account of the precautionary principle in the section 133
approval decision.

The Approval Decision on 19 December 2025 was made with sections 16 and 17B (Ramsar) and sections
20 and 20A (migratory) as controlling provisions; sections 18 and 18A were not added (see A.5.1); section
139(2)’s mandatory pre-approval direction therefore did not engage at the approval stage, though
Conservation Advice consistency operates as a downstream OEMP condition at condition 14(a)(ii).

A.3.1 Pathway 1 — Direct impact on habitat critical to survival

The methodological discrepancy. The proponent’s habitat assessment in Preliminary Documentation v1.13
(July 2025) and v1.15 (October 2025) quantifies Latham’s Snipe suitable habitat at 1.216 hectares within
the development footprint. Dr Birgita Hansen’s expert report dated 14 May 2025, lodged on the final day of
the public comment period (1-14 May 2025) for the draft Preliminary Documentation, quantifies suitable
habitat at 6.3 hectares — an approximately five-fold methodological discrepancy. The discrepancy reflects
different methodological choices:

(i) the proponent applies a narrower definition of suitable habitat than recommended in the
Wetland Habitat Guidelines (Hansen, Walters and Akers 2025) operational parameters;

(i) the proponent treats the western portion of the site as unsuitable on the basis of vegetation
structure characterisations that Hansen contests against the published methodology;

(iii) the proponent excludes habitat areas within the disturbance buffer that Hansen et al. (2025,
PLOS ONE) identifies as the operational scale at which residential disturbance affects functional
habitat area.

The published habitat methodology in the Wetland Habitat Guidelines (Hansen, Walters and Akers 2025)
provides quantitative parameters for habitat quality (water depth 0.1 to 0.6 metres at peak; tussocky
vegetation structure; freshwater to brackish), hydrology (seasonal inundation; flushing flows; non-tidal),
vegetation structure (dense grasses or sedges providing concealment), and setback buffers from
disturbance sources (75 to 110 metres per Hansen et al. 2025, PLOS ONE). The proponent’s assessment
does not substantively address these parameters in the Preliminary Documentation; the Hansen 14 May
2025 expert report applies these parameters to the site and produces the 6.3 hectare figure.

The Departmental engagement. The Recommendation Report dated 5 December 2025 does not
substantively reconcile the methodological discrepancy. Paragraph 38 of the Recommendation Report
records that “no changes are required to the Preliminary Documentation”; the determination is made
notwithstanding the Hansen 14 May 2025 expert report. Paragraph 143 limits consideration of the
Conservation Advice (5 January 2024) to species description and threats only — the Conservation Advice’s
identification of “cumulative impacts of development on habitat and populations” as a research priority is
not engaged.

Operative effect of Exposure Draft architecture.

e Under section 7(2) of the Exposure Draft, compliance with the Principles is deemed sufficient for
the Outcomes and Objectives. The Recommendation Report’s engagement with the mitigation
hierarchy at paragraph 38 and the conditions at 14(a)(ii) is treated as Principles compliance; the
Outcome “habitat critical to survival is protected” is deemed met.
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e Under section 11(a), the “best available evidence” qualifier permits the Department to proceed on
the proponent’s 1.216 hectare assessment without substantive engagement with the Hansen 14
May 2025 expert assessment.

e Under section 5(3) Items 1-3, the “irreplaceable and necessary...to remain viable in the wild”
qualifier provides additional grounds for the Department to characterise the affected habitat as not
engaging the protected-matter scope of the Standard.

Operative effect of consolidated recommendations.

e Under R1 (Outcomes incorporating Samuel B1; s 7(2) reword), the Outcome “ensure no net
reduction of habitat critical to the survival of the species” would operate against the 6.3 hectare
Hansen baseline as the operational test, and the Principles operate consistently with that Outcome;
Principles compliance does not deem the Outcome met.

¢ Under R6 (Higher-of-impacts test) with the 25 per cent material discrepancy peer review trigger,
the approximately five-fold discrepancy between the proponent and Hansen assessments would
mandate independent peer review of habitat methodology.

o Under R9 (substantive engagement with Conservation Advices), the Conservation Advice’s research
priority on cumulative impacts would be engaged at the assessment level, not limited to species
description and threats.

o Under R1.3 (delete s 5(3) qualifier), the affected habitat would engage the protected-matter scope
on the Conservation Advice operational scope.

A.3.2 Pathway 2 — Indirect impact on Gippsland Lakes Ramsar wetland

The hydrological and disturbance connection. The site abuts but does not include the Gippsland Lakes
Ramsar wetland. The site has hydrological connection to the Ramsar wetland through surface flow,
groundwater connection, and stormwater discharge. The on-site reserve includes stormwater treatment
wetlands and swales designed to manage stormwater discharge from the residential subdivision; the
discharge enters the Ramsar wetland via Point Fullarton. The site falls within the disturbance footprint of the
residential development; Hansen et al. (2025, PLOS ONE) demonstrates that residential disturbance
operates at a 75 to 110 metre buffer scale, affecting habitat function across that zone.

The Ramsar character question. The Gippsland Lakes Ecological Character Description (initial 2010;
subsequent revisions) identifies saltmarsh, seagrass meadows, and shallow estuarine habitats as defining
components of the site’s ecological character, together with the populations of waterbirds (including
Latham’s Snipe), fish species, and listed threatened species that depend on those habitats. The Ramsar
Convention Article 3.2 no-detriment obligation operates against changes to the ecological character of the
listed site. Latham’s Snipe is a component of the waterbird population that contributes to the site’s
ecological character.

The Approval Decision determined wetlands of international importance (sections 16 and 17B) as a
controlling provision, rejecting the proponent’s self-assessment that no significant impact on Ramsar values
was likely (Referral 2023/09592 paragraph 4.1.3 and paragraph 4.2). Section 138’s mandatory direction not
to act inconsistently with Australia’s Ramsar obligations was therefore engaged at the approval stage. The
Approval Decision discharges that direction through CEMP and OEMP water-quality and disturbance
monitoring conditions (conditions 10-14) rather than refusal. The Recommendation Report does not
engage substantively with the cumulative effect of multiple coastal margin developments around
Paynesville, Lakes Entrance and Loch Sport on the Ramsar ecological character, nor with the role of
Latham’s Snipe habitat at the site as part of the waterbird population contributing to the ecological
character.
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Operative effect of Exposure Draft architecture.

e Under section 5(3) Item 4, the Ramsar Item 4 protected-matter scope does not incorporate
climate-adjusted Ecological Character Descriptions. Sea-level rise pressure on the saltmarsh
margins of the Gippsland Lakes is documented but not operationalised against the Item 4 scope.

o Under section 6, the Outcome “ecological character maintained” operates declaratorily; the Limits
of Acceptable Change framework is not operationalised against the Outcome. Under section 9 Note
2, project-level cumulative impact analysis is displaced; the cumulative effect of multiple coastal
margin developments on the Ramsar ecological character has no operative home at the project
decision point.

Operative effect of consolidated recommendations.

o Under R3 (climate-adjusted ECDs), the section 5(3) Item 4 scope would be assessed against
climate-adjusted parameters reflecting sea-level rise impact on saltmarsh margins.

e Under R1 (Outcomes incorporating Samuel B1), the Outcome would operate against the published
Ecological Character Description and Limits of Acceptable Change framework.

e Under R2 (Wentworth Group six-step framework), project-level cumulative impact assessment
would be mandatory at the project decision point and would engage the cumulative effect of coastal
margin developments on the Lakes character.

e Under R5 (Categorical Outcome-not-satisfied for non-compensatable impacts), Ramsar character
degradation would engage the categorical framework where the affected attributes are identified in
the Ecological Character Description as defining attributes of the site.

A.3.3 Pathway 3 — Cumulative impact across flyway and landscape

The Latham’s Snipe flyway-scale pattern. Australia is the southern terminus of Latham's Snipe migration:
the entire global non-breeding population spends the austral summer on the Australian continent
(Threatened Species Scientific Committee 2024). Terminus sites in the East Asian—Australasian Flyway are
not interchangeable. GPS telemetry of 32 individuals across two non-breeding seasons showed Latham's
Snipe remaining at a single terminus for the entire non-breeding season, with 75 per cent of birds moving
less than 2.5 km between roost and foraging sites (Gould et al. 2025); site fidelity across EAAF shorebirds
more generally is high, with most individuals using only one non-breeding site across seasons (Chan et al.
2023).

The Gippsland coastal margin is a regionally significant cluster of terminus sites within the south-eastern
Australian portion of the non-breeding range, which itself sustains differentially steeper declines than north-
western Australian sites (Studds et al. 2017; Murray et al. 2018). Recent project-by-project EPBC referrals
affecting Latham's Snipe habitat across Gippsland include Shearwater-Paynesville (2023/09592, the present
case), the Powling Street development at Port Fairy (precedent of habitat-quality characterisations
subsequently shown to be inaccurate against the published Guidelines), and other coastal margin
developments. Population-flow modelling for EAAF shorebirds shows that habitat loss at any node produces
reductions in flyway-scale population flow that exceed the proportion of habitat lost (lwamura et al. 2013),
confirming that the cumulative loss observed across this terminus cluster cannot be inferred from site-by-
site assessment. The cumulative effect of these referrals at flyway scale is the operational threat to the
species population that justified the 5 January 2024 uplisting to Vulnerable.

The same cumulative pattern operates at landscape scale on the Gippsland Lakes Ramsar site itself:
residential and tourism development around the lake margin produces coastal saltmarsh attrition,
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hydrological modification, and disturbance buffer interaction (Hansen et al. 2025) that operate on the same
ECD attributes identified in Pathway 2.

Operative effect of Exposure Draft architecture. Section 9 Note 2 confines cumulative impact analysis to
bioregional plans and strategic assessments. No bioregional plan for the relevant bioregions is in operative
form. No strategic assessment of Latham’s Snipe habitat is in train. No strategic assessment of the
Gippsland Lakes catchment is in train. In effect, cumulative impact at flyway scale (for Latham’s Snipe) and
at landscape scale (for the Gippsland Lakes Ramsar character) has no operative home at the project
decision point. The Approval Decision proceeds without flyway-scale or landscape-scale cumulative
analysis.

Operative effect of consolidated recommendations.

o Under R2 (Wentworth Group six-step framework), project-level and landscape cumulative impact
assessment would be mandatory at the project decision point.

e Under R2.1-R2.3 (Commonwealth Cumulative Impacts Register as data infrastructure), the data
infrastructure for cumulative analysis at flyway and landscape scales would be available.

e Under R2 (cumulative impact definition), the section 4 operative definition would provide the
framework against which the assessment operates.

e Under R2 (Principle 2 amendments promoting Note 2 cumulative content into operative s 9(3)), the
cumulative analysis would operate against Principle 2 at the project decision point.

The consolidated effect across these recommendations would deliver flyway-scale and landscape-scale
cumulative analysis at the project decision point — the architectural location at which the cumulative threat
actually operates.

A.4 What each consolidated recommendation would have changed

The Table below identifies the operative effect of each consolidated recommendation at the Shearwater-
Paynesville Approval Decision on 19 December 2025. The Table demonstrates that the consolidated
recommendations operate together against the documented record; the operational effect is not produced
by any single recommendation in isolation.

Rec Operative effect at Shearwater-Paynesville

R1 e s 7(2) reword; Outcomes incorporating Samuel B1. The “habitat critical to survival is
protected” Outcome (section 6) operates as the substantive test against which the
decision is made.

e The Principles compliance documented in the Recommendation Report at paragraph 38
does not deem the Outcome met.

e Mandatory language: “must” replaces “should”; “must consider” replaces “may consider”;
“must have regard to” replaces “having regard to.”

e The Principle 4 evidence-base working definitions for “appropriate,” “suitable,” and “best
available” apply to the Hansen 14 May 2025 expert report.

e Principle 4 amendments: operational definitions applied; substantive engagement with
peer-reviewed literature (Hansen et al. 2025, PLOS ONE; Hansen, Walters and Akers 2025
Guidelines) required; published reasoned findings required.
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R2

R3

R4

RS

Cumulative impact assessment legally binding at both project and landscape scales;
Wentworth Group six-step screening framework;

Principle 2 amendments. Operative cumulative impact definition incorporating s 527E
EPBC Act and the Indirect Consequences Policy four-question test.

Project-level cumulative impact assessment mandatory. Six-step framework at
Shearwater: (i) adverse impact identified; (ii) avoidance/mitigation not comprehensively
demonstrated; (iii) residual adverse impacts confirmed (6.3 ha Latham’s Snipe habitat;
Gippsland Lakes ECD attributes); (iv) impacts screen as individually and cumulatively
significant; (v) non-compensatable criteria engaged on all three pathways; (vi) pathway
directs to refusal.

Note 2 cumulative content promoted into operative s 9(3). The Powling Street precedent
and other coastal margin developments incorporated.

Climate-adjusted ECDs; s 5(3) Item 4 and Item 12;

Principle 5 climate scenarios. Indirect Ramsar impact pathway assessed against climate-
adjusted parameters.

Sea-level rise impact on saltmarsh margins of Gippsland Lakes operationalised against
Item 4 scope.

Approval Decision must consider Latham’s Snipe and Gippsland Lakes Ramsar character
under climate scenarios extending to 2050 and 2100.

Hydrologically connected water trigger; s 5(3) ltem 9. Stormwater discharge from the
residential subdivision to the Gippsland Lakes Ramsar wetland is express hydrological
connection. The hydrologically connected water trigger would engage the Item 9
protected-matter scope independently of the Ramsar pathway, providing a second
statutory hook for water-quality assessment that the current Exposure Draft architecture
does not deliver. The OEMP water-quality monitoring conditions (conditions 14(c)—(e))
operate at the discharge end of the connection;

R4 would operate at the protected-matter end.

Three-component Schedule of Unacceptable Impacts architecture (new s 6A of Standard +
concurrent Regulations under s 134(3AC) EPBC Act + s 10(3) of Standard delivering
“cannot be approved”);

mitigation hierarchy; Categorical Outcome-not-satisfied for non-compensatable impacts;
delete s 4 repairable-impact definition and ss 8(4)—(6) Step 3 Repair framework;

Principle 1 and Principle 3 amendments. Ramsar ecological character defining attributes
(saltmarsh, seagrass, waterbird populations including Latham’s Snipe at network function
scale) listed as unacceptable impact matters. Categorical framework engaged on all three
pathways: (i) Pathway 1 — irreplaceability and serious or irreversible damage for habitat
critical to survival of a Vulnerable migratory species; (ii) Pathway 2 — Ramsar character
degradation; (iii) Pathway 3 — cumulative threshold at flyway and landscape scales.
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R6

R7

R8

R9

The 3.25 ha claimed habitat creation reclassified from repair to offset compensation,
triggering the corrected offset arithmetic under R6.

Sequential application of mitigation hierarchy required: demonstrated exhaustion of
avoidance before mitigation; demonstrated exhaustion of mitigation before offset. The
Approval Decision does not document exhaustion of avoidance options. Action refused
under section 133 EPBC Act subject to the narrow Ministerial Ruling exception
prerequisites.

Offset rules: methodology, multipliers, maintenance, financial security;

Higher-of-impacts test and 25 per cent material-discrepancy peer-review trigger. The
approximately five-fold discrepancy between proponent’s 1.216 ha and Hansen’s 6.3 ha
far exceeds the 25 per cent threshold, triggering mandatory independent peer review of
habitat methodology. The discrepancy between proponent’s 3.25 ha claimed offset
creation and the disturbance-discounted effective area further exceeds the threshold.

Corrected offset methodology: 0 per cent risk-of-loss default unless documented
imminent threat; exclusion of prior management gain and security gain; 50 per cent
confidence cap; 30-year minimum time-to-ecological-benefit. The 3.25 ha claimed creation
must further discount for the offset-buffer incompatibility (majority of reserve within the
Hansen 75-110 m disturbance buffer). Boosted multipliers for Vulnerable species applied
to the corrected 6.3 ha extent; required offset operationally not feasible at the in-situ scale
proposed.

Statement of reasons in plain English. Current Approval Decision conditions include no
published reasoned findings on the Hansen 14 May 2025 expert report, the section 78
uplisting question, or the stakeholder submissions.

R7 requires all of these as published reasoned findings at each decision stage.

First Nations engagement and FPIC under UNDRIP. Substantive engagement with GLaWAC as
Registered Aboriginal Party for Gunaikurnai Country required at controlling-action determination, at
uplisting, at Recommendation Report stage, and at Approval Decision stage. Architectural form for
FPIC under UNDRIP.

Policy hierarchy and Conservation Advice primacy; proactive Departmental consideration
of MNES. The 5 January 2024 uplisting required proactive Departmental engagement with
the new protected-matter status, including addition of sections 18 and 18A as controlling
provisions.

The 14 May 2025 Hansen expert report required proactive Departmental engagement with
the methodological discrepancy. The Conservation Advice required substantive
consideration: the Approval Decision references it only at condition 14(a)(ii) as OEMP
compliance check; paragraph 143 of the Recommendation Report expressly limits
consideration to species description and threats.

R9’s requirement of substantive consideration evidenced by published reasoning is not
met at any stage of the documented record.
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R10 Significant impact thresholds and decision-expiry. Significant Impact Guidelines 1.1 and EPBC Act
Policy Statement 3.21 (2017) migratory shorebird impact guideline thresholds operate against the
6.3 ha Hansen baseline. Decision-expiry architecture engages given the 2.6-year assessment
timeline, January 2024 uplisting event, and unmet permit conditions at time of this submission.

R11  Monitoring, accountability, and the State of the Environment Report (R11.5 SoE offset
performance reporting). The Approval Decision imposes annual compliance reporting (conditions
43-49) and independent audit at three-year intervals (conditions 52-60), but no financial security
requirement and no offset performance reporting against the R11.5 framework.

R12 ' Implementation: sequencing, bilateral coverage, NOPSEMA, transitional architecture. The
controlling-provision scoping correction under R12.1 would have triggered addition of sections 18
and 18A following the January 2024 uplisting, regardless of the 19 October 2023 controlling-action
determination. The Principles would apply to the full set of impacts on the post-uplisting protected
matter. Commencement sequencing ensures the EPR Act prescribed-consistency tests engage
before bilateral devolution of similar decisions to Victoria.

Synthesis. The analysis above shows that R1, R2, R3, R4, R5, R6, R7, R8, R9, R10, R11, and R12 each
operate directly on the Shearwater facts and each would produce a documented change. The case study is
therefore operationally responsive to the full recommendation set, not to a subset.

The most consequential single recommendation is R5 in conjunction with R2. The non-compensatability
framework engages on all three pathways; the categorical Outcome-not-satisfied is engaged; the
substantive consequence is refusal under section 133 EPBC Act, with the narrow Ministerial Ruling
exception the only alternative pathway.

The second-most consequential cluster is R9 in conjunction with R7 and R1. The procedural framework
would have added sections 18 and 18A as controlling provisions following the January 2024 uplisting,
substantively considered the Conservation Advice (5 January 2024) without timing-rationale limitation, and
formally engaged the Hansen 14 May 2025 expert report.

The third-most consequential cluster is R2 in conjunction with R11. Project-level cumulative impact
assessment grounded in the Wentworth Group (2023) Recommendation 4 framework, incorporating the
Conservation Advice’s cumulative-impacts research priority, the Powling Street Wetlands precedent, and
flyway-wide population decline, would have produced a different significant impact determination.

A.5 Procedural observations

The documented record raises three architectural concerns that this submission seeks to address through
R9 and R7. The concerns are stated factually, with reference to primary documents on the public record,
and without characterisation of the decision-maker or the Department beyond what the documented record
itself records.

A.5.1 Concern 1 — The proponent’s section 78 position, accepted by the Department without published
statutory analysis

The proponent’s documented position on section 78 EPBC Act appears at three places in the assessment
documentation: Preliminary Documentation v1.15 (October 2025) page 48; Preliminary Documentation
v1.13 (July 2025) Appendix 7 Section 2.2.2; and Preliminary Documentation v1.13 Appendix 7 Table 3 Row
1AA. The proposition is consistent across all three appearances:
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This referral is only required to respond to the Migratory status of the species under the EPBC Act given
the timing of the Vulnerable listing being after the Minister’s decision on 19th October 2023 that the
proposed project would be a Controlled Action to be assessed through this Preliminary Documentation. Any
change in the listing status to Matters of National Significance that occur after a Referral Decision do not
need to be considered in the assessment stage.

The proposition is at minimum contestable on the statutory text of sections 75, 78 and 78A EPBC Act.
Section 78 provides for reconsideration of a referral decision, including where “substantial new information
about the impacts” becomes available (s 78(1)(a)) or there is a “substantial change in circumstances that
was not foreseen” (s 78(1)(aa)). The 5 January 2024 uplisting of Latham’s Snipe to Vulnerable is plausibly
a substantial change in circumstances and arguably also new information about the impacts of the action on
a matter protected by Part 3, since the uplisting itself created an additional Part 3 protection (sections 18
and 18A). Section 78A is the mechanism by which a person (other than a State or Territory Minister) may
request the Minister to reconsider under s 78. The Recommendation Report and the Approval Decision do
not contain published statutory analysis of section 78 or section 78A by the Department in relation to the 5
January 2024 uplisting.

The architectural consequence of the section 78 omission is that the section 139(2) mandatory direction —
that the Minister, in deciding whether to approve, must have regard to approved Conservation Advice for
the species — did not engage at the approval stage. Section 139(2) operates only where sections 18 or 18A
are controlling provisions. Sections 18 and 18A were not added; section 139(2) therefore was not enlivened
as a pre-approval statutory direction. The Conservation Advice (5 January 2024) entered the Approval
Decision only as a downstream OEMP compliance check at condition 14(a)(ii), and was expressly limited at
paragraph 143 of the Recommendation Report to species description and threats. The substantive
cumulative-impacts research priority identified in the Conservation Advice — which section 139(2) would
have required the Minister to engage at the approval stage — was not engaged at any stage of the
documented record.

R9 requires proactive Departmental consideration of MNES throughout the assessment timeline, including
at uplisting events. R9 requires substantive consideration of Conservation Advices including the
Conservation Advice (5 January 2024) for Latham’s Snipe. R12.1 would have triggered addition of sections
18 and 18A following the January 2024 uplisting. R7 requires published reasoned findings on stakeholder
positions including the section 78 question.

A.5.2 Concern 2 — Engagement with peer-reviewed evidence and Department’s no-changes
determination

The Hansen 14 May 2025 expert report applies the published peer-reviewed methodology (Hansen et al.
2025, PLOS ONE; Hansen, Walters and Akers 2025) about Latham’s Snipe habitat characterisation to the
site. The Hansen et al. (2025, PLOS ONE, setback distances) paper provides the published disturbance
buffer methodology underlying the Wetland Habitat Guidelines.

The Recommendation Report at paragraph 38 records that no changes are required to the Preliminary
Documentation. Paragraph 143 limits consideration of the Conservation Advice (5 January 2024) to species
description and threats only. The Recommendation Report does not contain substantive engagement with
the Hansen 14 May 2025 expert report or its methodological basis.

R1 (Principle 4 amendments, Amendment 11.4) requires substantive engagement with peer-reviewed
literature in evidence base assessment under Principle 4. R9 requires substantive consideration of
Conservation Advices, including the research priorities identified in those Advices (in this case, “cumulative
impacts of development on habitat and populations”). R7 requires published reasoned findings on
stakeholder submissions.

A.5.3 Concern 3 — Stakeholder position characterisation
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The Recommendation Report and the Approval Decision aggregate stakeholder positions. FOGL's May 2025
submission on the Preliminary Documentation is summarised alongside other public comment without
published reasoning on the substantive points raised. The treatment of the Gippsland Environment Group
(GEG) and other stakeholder positions is similar.

Substantive engagement with stakeholder positions, evidenced by published reasoning, is one of the
principal mechanisms by which the Department’s assessment record can be assessed for procedural
fairness and decision-quality. The aggregation pattern documented at Shearwater operates against this

purpose.

R7 requires non-aggregation of stakeholder positions and published reasoned findings on each substantive

point.

A.5.4 Treaty obligations engaged and statutory grounds for review

The §5.3 facts engage Australia’s international obligations on Latham’s Snipe distinctively, and the
Shearwater documented record engages four statutory grounds for review under the EPBC Act read with
general administrative law. Australian decision-making is determinative for the species, not merely
contributory: Australia carries the entire global non-breeding population, and Latham’s Snipe is one of
relatively few species the JAMBA bilateral framework engages on a one-population basis.

Treaty obligations the Standard cannot meet on the documented record.

INSTRUMENT LATHAM’S OPERATIVE HOW THE ARCHITECTURAL GAP
SNIPE STATUS  OBLIGATION ENGAGES IT

JAMBA (Agreement Annex species  Each Party “shall take Decisions made site-by-site,

between Australiaand  No. 49 appropriate measures without flyway-scale cumulative

Japan for the to preserve and inquiry, cannot operationalise an

Protection of Migratory enhance the obligation that runs to the species’

Birds in Danger of environment of birds migratory environment as a

Extinction and their protected under the whole.

Environment, 6 provisions of the

February 1974, agreement”

entered into force 30

April 1981; [1981] ATS

6)

CMS (Convention on Appendix Il Range State Parties CMS Appendix Il is framework-

the Conservation of (Family shall endeavour to level; the bilateral agreements

Migratory Species of
Wild Animals, Bonn
1979; in force for
Australia 1991)

Scolopacidae)

conclude agreements
for the conservation
and management of
Appendix Il species
(Article IV). The
substantive bilateral
agreements — JAMBA,
CAMBA, ROKAMBA —
are the operative
instruments.
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Ramsar Convention

The Gippsland

Wise-use obligation

Shearwater-Paynesville sits

(Convention on Lakes is a (Article 3.1); obligation  adjacent to the Gippsland Lakes
Wetlands of designated to inform of changes in  Ramsar site, and the Approval
International Ramsar site ecological character Decision engaged sections 16 and
Importance, Ramsar (1982) (Article 3.2); Article 4.1 17B as controlling provisions. The

1971; in force for
Australia 1975)

obligation to promote
conservation of
wetlands.

Standard’s failure to
operationalise climate-adjusted
Ecological Character Descriptions
(addressed at R9) compounds the
Ramsar wise-use deficit at the site
itself, on top of the flyway-scale
concerns engaged through
JAMBA and CMS.

Reputational exposure. Australia chairs and hosts core infrastructure of the East Asian—-Australasian Flyway
Partnership. Approval architecture that permits development within nationally important Latham’s Snipe
Significant Bird Areas — including the only Australian site ever recorded as exceeding the international

importance threshold of 350 individuals (Port Fairy SBA) — generates exposure across three channels:

CMS reporting cycle. Australia files national reports to the CMS Conference of the Parties. The

Standard’s omission of cumulative-flyway-scale assessment is visible in National Reports and is the
kind of structural gap NGO shadow reports surface.

Bilateral diplomatic exposure with Japan. Latham’s Snipe is the only snipe species on the JAMBA
Annex and one of relatively few species the bilateral framework engages on a one-population basis.
Habitat-loss outcomes for a species Australia uniquely holds responsibility for the non-breeding
phase of are a candidate point of bilateral environmental dialogue.

EAAF Partnership. Australia’s leadership position in the EAAFP rests on the credibility of its
domestic flyway conservation architecture. The Norman Street, Ballarat precedent (§5.3) —
destruction of a nationally important site footnoted in the same Departmental publication that
identified it as nationally important — is the kind of contemporaneous fact that travels through
Partnership channels and scientific publication networks.

Litigation risk. Treaties not directly incorporated into Australian domestic law (as JAMBA and CMS are not,

save for the operational migratory-species machinery in EPBC Act Part 13 Division 2) do not generate
freestanding causes of action. The proximate litigation risks are domestic: judicial review under the
Administrative Decisions (Judicial Review) Act 1977 (and, where ADJR jurisdiction is contested, Judiciary
Act 1903 s 39B), with extended standing under EPBC Act s 487. Four statutory grounds engage directly:

EPBC Act s 140 (migratory species). The Minister must not act inconsistently with Australia’s
obligations under JAMBA (s 140(c)) or the Bonn Convention (s 140(a)) when approving actions
under s 20 or s 20A. Shearwater—Paynesville engaged sections 20 and 20A as controlling
provisions (A.2 timeline; A.3 doctrinal architecture). The JAMBA obligation to “preserve and
enhance the environment of birds protected under” the agreement cannot be discharged through
site-by-site assessment alone on the §5.3 facts.

EPBC Act s 138 (Ramsar). Approval under s 16 or s 17B must not be inconsistent with Ramsar
obligations. Shearwater-Paynesville engaged sections 16 and 17B as controlling provisions; the
Approval Decision discharged the s 138 direction through CEMP and OEMP water-quality and
disturbance monitoring conditions (conditions 10-14) rather than refusal (A.3.2). The Toondah
Harbour proceedings establish that s 138 is operative and reviewable.
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EPBC Act s 139(2) (Conservation Advice). Latham’s Snipe was uplisted to Vulnerable in January
2024. Where sections 18 or 18A are controlling provisions, s 139(2) requires the Minister to have
regard to approved Conservation Advice as a mandatory pre-approval direction. On the Shearwater
documented record, sections 18 and 18A were not added as controlling provisions following the
uplisting (A.5.1). The architectural consequence is that s 139(2)’s mandatory pre-approval direction
did not engage at the approval stage: the Conservation Advice (5 January 2024) entered the
Approval Decision only as a downstream OEMP compliance check at condition 14(a)(ii). The
litigation ground here is therefore the failure to engage s 139(2) — by the failure to add s 18 or s
18A as controlling provisions after the uplisting under s 78 — rather than a have-regard-to failure
within an engaged direction.

EPBC Act s 391 (precautionary principle). The Minister must take account of the precautionary
principle when making a s 133 approval decision (s 391(3) table, item 2). Lack of full scientific
certainty about cumulative impact at flyway scale is precisely what s 391(2) is designed to address.

Section 136(2)(e) compounds these grounds. The Minister must take into account “any other
information... on the relevant impacts of the action.” DCCEEW’s own record (DCCEEW 2025, pp. 312-315)
identifying six nationally important Latham’s Snipe sites in the EGCMN footprint, and footnoting the
destruction of a seventh at Norman Street, Ballarat, is such information.

Each successive approval that proceeds without flyway-scale inquiry strengthens the evidentiary base
across all four grounds, though litigants face diminishing remedial utility against already-developed sites.

A.6 Counterfactual

On the documented facts of the Shearwater-Paynesville approval and the consolidated recommendations in
§6 of this submission, the Approval Decision on 19 December 2025 would have been defensibly different.

Under R1 (s 7(2) reword; Outcomes incorporating Samuel B1), the Outcome “no net reduction of habitat
critical to the survival of the species” operates as the substantive test. Under R6 (Higher-of-impacts test
with 25 per cent peer review trigger), the methodological discrepancy between the 1.216 hectare proponent
baseline and the 6.3 hectare Hansen baseline mandates independent peer review of habitat methodology.
The peer review reconciles the discrepancy on the basis of the Wetland Habitat Guidelines (Hansen, Walters
and Akers 2025) operational parameters; the reconciled baseline is 6.3 hectares.

Under R6 (corrected offset methodology), the 3.25 hectare claimed habitat creation is corrected for: (i)
exclusion of prior management gain and security gain; (ii) 50 per cent confidence cap; (iii) 30-year
minimum time-to-ecological-benefit; (iv) discount for the offset-buffer incompatibility (the majority of the
reserve falls within the Hansen 75-110 metre disturbance buffer). Under R6 (Absolute Net Gain plus
boosted multipliers for Vulnerable), the required offset is operationally not feasible at the in-situ scale.

Under R5 (Categorical Outcome-not-satisfied for non-compensatable impacts; the cluster operates through
R1.4 + R5.1(c) at pathway determination), all three pathways engage the categorical framework: Pathway 1
(irreplaceability and serious or irreversible damage); Pathway 2 (Ramsar character degradation); Pathway 3
(cumulative threshold at flyway and landscape scales). The Outcome is not satisfied. The action is refused
under section 133 EPBC Act, subject to the narrow Ministerial Ruling exception prerequisites.

The counterfactual demonstrates that the consolidated recommendations operate together to produce a
defensibly different decision on the same facts. The Approval Decision as made on 19 December 2025 is
permitted by the architecture of the Exposure Draft; it would not be permitted by the architecture proposed
in this submission.
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Annex B — EGCMN-proposed redraft of the National Environmental Standard
(Matters of National Environmental Significance) 2026

The Annex B: EGCMN MNES Proposed Redraft of National Environmental Standard (Matters of National
Environmental Significance) 2026

Consolidated instrument-form redraft

East Gippsland Conservation Management Network
29 May 2026

Prefatory note

This Companion Document presents the EGCMN-proposed redraft of the National Environmental Standard
(Matters of National Environmental Significance) 2026 in consolidated instrument-form. It consolidates the
operative effect of all twelve in-scope Standard-level recommendations set out in §6 of the main
submission, with per-amendment operative drafting at Companion Document 1.

The redraft is presented as the instrument would read if made, without annotation or commentary. The
source of each substantive move is set out in §6 of the main submission against the corresponding
Recommendation (R1-R12), and in Companion Document 1 against each amendment within those
Recommendations.

The redraft applies the architectural reforms identified at §3 (the four architectural priorities) and the in-
scope Standard-level recommendations at §6, within the existing structure of the April 2026 Exposure Draft.
The redraft demonstrates that the reforms required are deliverable through clause-level revisions and a
limited structural reorganisation (section 7, plus the insertion of sections 2A, 6A, 7A, 7B, 11A, 12-18 and
Schedule 1) without rebuilding the instrument.

The principal architectural reforms applied in this redraft are:

(a) deletion of the section 7(2) deeming provision and replacement with a consistency-and-
promotion clause and an outcomes-first rule of construction (R1.1);

(b) restoration of the ecologically sustainable development anchor in the Objective at section 5,
with measurable parameters defining when section 5(3) protected matters are engaged (R1.2,
R10.1);

(c) no-net-loss and net-positive chapeau on the Outcomes table at section 6, with Key
Threatening Process integration and quantitative significant-impact thresholds (R1.2, R9.2,
R10.2);

(d) deletion of the “irreplaceable and necessary to remain viable in the wild” qualifier from ltems
1-3 of the Outcomes table and from the Principle 2 context criteria (R1.3);

(e) deletion of the section 4 “repairable impact” definition and the sections 8(4)-(6) Step 3 Repair
framework; mitigation hierarchy reverts to avoid, mitigate, offset (R5.2);

(f) closure of the NOPSEMA section 10 carve-out at section 7(4)(c);

(9) cumulative impact obligation promoted from context-list to operative provision at section 9(2),
with the Wentworth Group cumulative impacts framework as default (R2.2);

(h) updated-significant-impact-guidelines mechanism at section 4 and section 9(3)(a); reversal of
the “adverse impacts” narrowing in Principle 2 (R2.4);
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(i) like-for-like, additionality, time-lag and net-positive cross-references to the Offsets Standard at
sections 8(8) and 10(4);

(j) Standard-internal categorical Outcomes-not-met architecture at new section 6A and Schedule
1 (no EPBC Act amendment required) (R1.4);

k) statement of reasons architecture at new section 7A (R7.1);
I) national interest exemption Outcomes-compliance at new section 7B (R1.5);
m) new Principle 5 climate scenarios at section 11A (R3.2);

n) Conservation Advice anchor at section 11(1)(a) and ineffective-mechanism bar at section
11(8) (R9.3); Principle 4 evidence-base working definitions at section 11(2) (R1.7); Free, Prior
and Informed Consent under UNDRIP Article 32(2) architecture at sections 11(3)—(6) (R8);
decision-maker climate-adjusted application of ECDs and recovery instruments at sections
11(9) and 14 (R9.4);

(o) monitoring under new Principle 6 at section 12 (R11.1); offset performance publication
obligation at section 13(2) (R11.5); proactive Departmental consideration at section 13A
(R11.3); substantive engagement with stakeholder submissions at section 13B (R11.4); 3-year
interim review at section 15 (R11.2);

(p) National Environmental Standards sequencing as a Standard-internal consistency-test rule
operating through section 514YK of the Act, at section 16 (R12.4); commencement at section
18 (R12.6); policy hierarchy at new section 2A (R9.1); and

(q) new Schedule 1 to this Standard, identifying matters that trigger an automatic Outcomes-not-
met finding under section 6A, providing a Standard-only categorical refusal architecture
without requiring EPBC Act amendment.

The compensation architecture at sections 8 and 10 of this Standard cross-references the National
Environmental Standard (Environmental Offsets) 2026 for the substantive operational content of the offset
framework. The corrected offset methodology (R6.3), Absolute Net Gain test and statutory minimum
multipliers (R6.4), offset calculator transparency requirements (R6.5), Crown lease maintenance-period
alignment (R6.6), offset commencement and capable-of-commencement test (R6.8), and operational
definitions of like-for-like and equivalent ecological condition (R6.9) operate through the Offsets Standard.
This Standard contains the operative hooks to that architecture at sections 8(6)—(8), 10(4), and 10(5)—(6);
the substantive content is delivered through the parallel provisions of the Offsets Standard. The Standard-
level architecture for the higher-of-impacts test and 25 per cent material discrepancy peer review trigger
(R6.2) is operative at sections 10(5)—(6) of this Standard.

The proponent’s drafting improvements adopted from earlier technical revision include: pervasive should-
to-must conversion, codification of procedures under each Principle pursuant to section 514YD(4)(b)(ii) of
the Act, replacement of the discretionary “where appropriate” qualifier with the objective “where it is in
decline” trigger in the Outcomes table, importation of significant-impact-guidelines considerations into
Principle 2 as operative content, the independent-suitably-qualified-expert evidentiary architecture in
Principle 1, and the requirement to compensate prior to commencement of the action.
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Schedule 1 Matters that trigger an automatic Outcomes-not-met finding

National Environmental Standard (Matters of National Environmental Significance) 2026

[, [Minister name], Minister for the Environment and Water, make the following Instrument.
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Dated [date]

[Minister name]

Minister for the Environment and Water
1 Name

This instrument is the National Environmental Standard (Matters of National Environmental Significance)
2026.

2 Commencement

(1) Each provision of this standard specified in column 1 of the table commences, or is taken to have
commenced, in accordance with column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information
Column 1 Provisions
1. The whole of this instrument
Note: This table relates only to the provisions of this standard as originally made. It will not be amended to

deal with any later amendments of this standard.

(2) Any information in column 3 of the table is not part of this standard. Information may be inserted in
this column, or information in it may be edited, in any published version of this standard.

2A Policy hierarchy

(1) Where this Standard is inconsistent with any policy paper, guidance document, or other instrument
that is not a legislative instrument, this Standard prevails to the extent of the inconsistency.

(2) For the purposes of subsection (1), the following instruments are subordinate to this Standard:
(a) policy position papers published by the Department;
(b) Ministerial guidance documents;
(c) the Significant Impact Guidelines;
(d) the Compliance Policy;
(e) the Offsets Assessment Guide; and

(f) any other policy, guidance, manual or position published by the Department for use by
decision-makers under the Act.

(3) For the purposes of this Standard, the substantive evidence base is constituted by the following
instruments, which prevail over the subordinate instruments listed in subsection (2):

(a) Conservation Advices approved under section 266B of the Act;

(b) Recovery Plans;
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c) Threat Abatement Plans;

o
~

Key Threatening Process listings;

(

(

(e) Ecological Character Descriptions for declared Ramsar wetlands;

()  Statements of Outstanding Universal Value for declared World Heritage properties;
(g) management plans for Commonwealth marine parks and reserves;

(

h) Protection Statements made under sections 298A-298H of the Act, subject to the
Conservation Advice primacy framework at section 11(8) of this Standard; and

(i) peer-reviewed scientific literature.

(4) The Secretary should publish, within 12 months of the commencement of this Standard, a policy-
hierarchy document setting out the operation of subsections (1)—(3) with case-study application of
the hierarchy.

3 Authority

This standard is made under section 514YD of the Environment Protection and Biodiversity Conservation
Act 1999.

4 Definitions

Note: The following terms are defined in the Act:
(a) action
(b) Commonwealth heritage place
(¢) Commonwealth marine area
(d) critical habitat
(e) declared Ramsar wetland
(f)  declared World Heritage property
(g) ecological character
(h) environment

i)  Great Barrier Reef Marine Park

j) impact

k) indigenous heritage value

[) irreplaceable

m) National Heritage values

n) National Heritage place

0) Ramsar Convention

p) residual significant impact
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(q) restoration contribution charge
(r) unacceptable impact
(s) World Heritage Convention
(t)  world heritage values
In this standard:
Act means the Environment Protection and Biodiversity Conservation Act 1999.

compensate has the same meaning as in the National Environmental Standard (Environmental Offsets)
2026.

Conservation Advice means a conservation advice approved under section 266B of the Act for a listed
threatened species or listed threatened ecological community, including any operational position contained
in it as to whether impacts on the protected matter can be compensated by offset activities.

cumulative impact means, in relation to a protected matter, the aggregate impact on the protected matter
from the action, together with the impacts from other actions and pressures, whether or not regulated
under the Act, that affect or are reasonably foreseeable to affect the protected matter, assessed against the
relevant ecological scale for the protected matter (including landscape, catchment, bioregion, longitudinal
river continuum, migratory flyway, and oceanic migration corridor scales as relevant).

Ecological Character Description means an ecological character description for a declared Ramsar wetland
adopted under the Ramsar Convention framework, as updated from time to time, and includes any climate-
adjusted addendum published by the Secretary, and the climate-adjusted application architecture under
section 14 of this Standard.

ecologically sustainable development has the same meaning as in section 3A of the Act.

hydrologically connected, in relation to a water resource, means connected by surface water flow,
groundwater flow, hyporheic exchange, ecosystem-service dependency, or ecological process dependency,
including connection that operates intermittently.

in decline, in relation to a protected matter, means that the population, area of occupancy, extent,
condition, function, or ecological character of the protected matter (as relevant to the matter) has, on the
most recent published evidence, declined relative to the 2020 baseline year specified in Target 2 of the
Kunming-Montreal Global Biodiversity Framework, or is projected on the most recent published climate
scenarios to decline below that baseline by 2050 in the absence of intervention. The most recent published
evidence includes the relevant Conservation Advice, Recovery Plan, Ecological Character Description, State
of the Environment Report, IUCN Red List assessment, and peer-reviewed published science.

impact that cannot be compensated means an impact on a protected matter that:

(a) is identified as non-compensable on policy-relevant timescales in the relevant Conservation
Advice, Recovery Plan, Threat Abatement Plan, or Ecological Character Description;

(b) is on a matter for which the scientific knowledge required for restoration is absent;
(c) is on a matter for which like-for-like restoration is not feasible at any ecological scale;

(d) would cross a cumulative impact threshold identified in the relevant Conservation Advice,
Recovery Plan, or Ecological Character Description; or

(e) is on a matter identified in Schedule 1 to this Standard.
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independent suitably qualified expert has the same meaning as in the National Environmental Standard
(Environmental Offsets) 2026.

like-for-like has the same meaning as in the National Environmental Standard (Environmental Offsets)
2026.

net positive means, in relation to a protected matter that is in decline, a measurable improvement in the
condition, extent, or function of the protected matter relative to the impact baseline, assessed against the
relevant Conservation Advice, Ecological Character Description, or other published recovery instrument for
the protected matter, sustained over the period of the offset maintenance obligation.

no net loss means, in relation to a protected matter, no measurable reduction in the condition, extent, or
function of the protected matter relative to the impact baseline, assessed against the relevant Conservation
Advice, Ecological Character Description, or other published recovery instrument for the protected matter,
sustained over the period of the offset maintenance obligation.

offset activity has the same meaning as in the National Environmental Standard (Environmental Offsets)
2026.

policy-relevant timescales means a time period of not less than thirty (30) years from the date on which
the impact would first occur.

protected matter means a matter protected by a provision of Part 3 of the Act.
Note: The matters protected by a provision of Part 3 of the Act are set out in section 34 of the Act.

Registered Aboriginal Party means a body recognised by, or established under, Commonwealth, State, or
Territory law as having representative responsibility for cultural heritage of a particular area, and includes
an equivalent representative organisation where no such body is recognised.

Samuel Appendix B1 means Appendix B1 of the Independent Review of the EPBC Act — Final Report
(October 2020), prepared by Professor Graeme Samuel AC.

Scope 1 greenhouse gas emission has the same meaning as in subsection 84A(3) of the Act.
Scope 2 greenhouse gas emission has the same meaning as in subsection 84A(4) of the Act.

Scope 3 greenhouse gas emission means the release of greenhouse gas into the atmosphere that is an
indirect result of the taking of the action, other than a Scope 1 greenhouse gas emission or a Scope 2
greenhouse gas emission, and includes emissions arising from the use, processing, transport, or
downstream combustion of products or by-products of the action.

significant impact guidelines means the Matters of National Environmental Significance, Significant
impacts guidelines 1.1 Environment Protection and Biodiversity Conservation Act 1999 2013, and any
subsequent guidelines published by the Minister in replacement of those guidelines, with the more recent
version prevailing.

UNDRIP means the United Nations Declaration on the Rights of Indigenous Peoples.

Wentworth Group cumulative impacts framework means the six-step cumulative impact assessment
framework set out at Recommendation 4 of the Wentworth Group of Concerned Scientists report on
cumulative environmental impacts (2023).

5 Objective

(1) The objective of this Standard is to ensure decisions made under the Act:
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(a) protect, conserve, restore and support recovery of protected matters;

(b) maintain or enhance the diversity, abundance, resilience and integrity of protected matters
across their area of occupancy; and

(c) advance the principles of ecologically sustainable development as set out in section 3A of the
Act.

6 Outcomes

(1) The outcomes for protected matters to be achieved by this Standard are specified in the following
table. An action or class of actions must demonstrate, against the relevant Outcome, no net loss for
the protected matter; and where the protected matter is in decline, net positive.

Outcomes for protected matters
Item Outcome

1 Listed threatened species
Habitat (including critical habitat) of a listed threatened species is protected, conserved and
restored to support survival and recovery of the species. Protection, conservation,
restoration and recovery actions support the viability of threatened species in the wild.

2 Listed threatened ecological communities
Habitat (including critical habitat) of a listed threatened ecological community is protected,
conserved and restored to support survival and recovery of the community. Protection,
conservation, restoration and recovery actions support the viability of ecological
communities.

3 Listed migratory species
Habitat of a listed migratory species, including network habitat, stopover habitat and species-
specific setback buffers, is protected, conserved and restored to support survival and
recovery of the species. Protection, conservation, restoration and recovery actions support
the viability of migratory species in the wild.

4 Wetlands of International Importance
The ecological character of a declared Ramsar wetland is maintained, protected, conserved
and (where it is in decline) restored in a manner consistent with Australia’s obligations under
the Ramsar Convention of Article 3.2 of the Ramsar Convention; where the ecological
character is in decline relative to the Ecological Character Description (applied as climate-
adjusted under section 14), net positive for the defining ecological features, functions and
services.

5 National Heritage places
The National Heritage values of the place are protected, conserved, managed and (where
appropriate) restored. Indigenous heritage values of a National Heritage place are treated in a
manner respectful of Indigenous traditions and beliefs.
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Outcomes for protected matters
Item Outcome

6 World Heritage properties
The world heritage values of a declared World Heritage property are protected, conserved
and (where appropriate) restored in a manner consistent with Australia’s obligations under
the World Heritage Convention.

7 Great Barrier Reef Marine Park
The biodiversity and heritage values that are part of the environment in the Great Barrier
Reef Marine Park are protected, conserved and (where appropriate) restored and recovered.

8 Commonwealth marine areas
A marine ecosystem (or part of a marine ecosystem) that is part of the environment in a
Commonwealth marine area is protected, conserved and (where appropriate) restored and
recovered.

9 Protection of water resources
The function and integrity of the water resource, and of any other water resource
hydrologically connected to it, are protected and conserved, including the ecological
components, functions and processes of the water resource necessary to support sites of
local, regional and national ecological significance; the reliability and supply of water to
support critical human water needs; and the provisioning, regulating, cultural and supporting
services provided by the water resource.

10 Protection of the environment from radiological exposure actions
The environment affected, or part thereof, is protected, conserved and (where appropriate)
restored and recovered. The environment, including biological diversity, and the health of
natural ecosystems and human health is protected from impacts of radiological exposure.

11 Actions taken on Commonwealth land or on Commonwealth heritage places overseas and
actions taken by the Commonwealth
The environment affected, or part thereof, is protected, conserved and (where appropriate)
restored and recovered.

Note: The Outcomes in this table operate as measurable threshold formulations within the meaning of
Samuel Appendix B1 and operate as the substantive test against which decisions are made, in accordance
with section 7(2) of this Standard.

6A Automatic Outcomes-not-met finding

(1) Where an action or class of actions has, will have, or is likely to have a significant impact on a
matter identified in Schedule 1 to this Standard, the relevant Outcome in section 6 of this Standard
is automatically not met.
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(2)

)

A finding under subsection 6A(1) operates through the consistency-and-promotion and outcomes-
first construction provision at subsection 7(2) of this Standard, and engages the categorical bar on
compensation under subsection 10(2) of this Standard.

The Minister’s residual discretion under sections 133 and 134 of the Act is preserved by this
Standard. However, a decision to approve an action notwithstanding an automatic finding under
subsection 6A(1) must:

(a)

(b)

be made under section 133 of the Act in accordance with the consistency-with-Standard
mechanism under section 514YK of the Act and the regulations made for the purposes of that
section; and

be accompanied by a published statement of reasons under section 7A of this Standard that
addresses each element of the automatic finding, including the specific scientific and policy
basis for the displacement, the operative effect of the consistency-with-Standard mechanism
on the decision, and the Minister’s reasoning under section 134(3AC) of the Act in relation to
any compensation conditions.

Ministerial Ruling Exception. Subsection (1) does not apply in respect of an action where the
Minister has, before the decision on the action is made, made a ruling under section 514YM of the
Act satisfying the Minister that:

(a)
(b)
()

the matter is of overriding national importance; and
all reasonable alternatives have been exhausted; and

a non-standard offset arrangement under section 10 of this Standard, applying the multiplier
specified for non-standard offsets under subsection 10(4) of this Standard and the National

Environmental Standard (Environmental Offsets) 2026, has been secured before the ruling is
made.

(4A) A ruling under subsection (4) is a legislative instrument and is subject to the tabling and disallowance
provisions of the Legislation Act 2003. The Minister’s reliance on the ruling for the purposes of this section
is conditional on the ruling and the supporting reasons for the ruling being publicly available at the time of
the decision on the action. For the purposes of this subsection, “publicly available” means published both
on the Federal Register of Legislation and on the Department’s website.

(5) Section 527F of the Act (unacceptable impacts) prevails over this section to the extent of any
inconsistency.

Note 1: Schedule 1 to this Standard identifies categories of impacts on protected matters that cannot be
repaired or compensated on policy-relevant timescales, having regard to the relevant Conservation Advice,
Recovery Plan, Ecological Character Description, or other published recovery instrument for the protected
matter.

Note 2: The operative “cannot be approved” consequence flows through regulations made for the purposes
of subsection 134(3AC) of the Act (concurrent with this Standard) and subsection 10(2) of this Standard.

Note 3: Section 527F of the Act preserves a parallel unacceptable impacts mechanism. Where both this
section and section 527F are engaged, section 527F prevails to the extent of any inconsistency.

6B Operative content for Qutcomes

This section sets out the operative content for the Outcomes in section 6 of this Standard, including
procedural preconditions, the Schedule 1 cross-reference, Key Threatening Process integration, quantitative
significant-impact thresholds, multi-decadal recovery, and operational definitions.
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(2)

3)

(4)

In addition to satisfying the Outcomes in subsection (1) for each protected matter affected by the
action, the decision-maker must be satisfied that all of the following procedural preconditions have
been met. The preconditions in this subsection are cumulative; satisfaction of one or more
preconditions does not, of itself, satisfy the Outcomes in subsection (1):

(a) mitigation hierarchy: the avoid—-mitigate—offset hierarchy under section 8 has been applied
sequentially and demonstrably;

(b) cumulative impact: the action or class of actions does not, taken together with the cumulative
impact assessed under section 9(2), exceed any threshold identified in the relevant
Conservation Advice or Ecological Character Description;

(c) climate scenarios: the action or class of actions has been assessed against climate scenarios
under section 11A;

(d) First Nations consent: where the action affects a matter listed at Schedule 1 to this Standard
that comprises or includes cultural heritage values, Free, Prior and Informed Consent under
UNDRIP Article 32(2) has been obtained under section 11(6);

(e) statement of reasons: a published statement of reasons under section 7A addresses each
operative element of the decision;

(f)  monitoring: a monitoring plan operating against the relevant Outcome has been prepared
under section 12; and

(g) Key Threatening Processes: where a Key Threatening Process is identified by the Threatened
Species Scientific Committee as operating against the protected matter, the Key Threatening
Process is either abated through a Threat Abatement Plan or addressed through conditions
attached to the decision.

The Outcomes are not met in respect of a matter identified in Schedule 1 to this Standard, in
accordance with section 6A.

The Secretary should publish, within 24 months of the commencement of this Standard, a
consistent operational framework for Key Threatening Processes addressing: identification; listing;
abatement plan development; monitoring and reporting; integration into decisions under this
Standard; and five-yearly review cycle. Pending publication of that framework, the decision-maker
must apply paragraph 6(2)(g) by reference to the Key Threatening Process listings and any
applicable Threat Abatement Plans in force at the time of the decision.

Quantitative significant-impact thresholds. For each category of protected matter, a significant
impact is taken to occur where the impact crosses any of the following thresholds (whichever is
more protective), calibrated against Samuel Appendix B1, Conservation Advice operational
positions, and peer-reviewed evidence:

(a) for threatened species: the percentage-of-population threshold identified in the relevant
Conservation Advice or Recovery Plan, or in the absence of such a threshold, any measurable
reduction in a population, sub-population, or area of occupancy listed as Critically Endangered
or Endangered; for Vulnerable matters, 5 per cent or greater reduction in population, sub-
population, or area of occupancy;

(b) for threatened ecological communities: the extent-and-condition threshold identified in the
relevant Conservation Advice, or in the absence of such a threshold, any measurable
reduction of a community listed as Critically Endangered, and 5 per cent or greater reduction
of a community listed as Endangered or Vulnerable;
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(c) for Ramsar wetlands: the criterion-qualifying-population threshold for the listing criteria under
which the wetland was listed, or any change that triggers an ecological character change for
the purposes of Article 3.2 of the Ramsar Convention;

(d) for hollow-dependent species and old-growth-dependent matters: any reduction in hollow-
bearing trees identified in the relevant Conservation Advice on multi-decadal to multi-century
recovery timeframes;

(e) for migratory species: any reduction in network function, stopover habitat capacity, or
species-specific setback buffer width identified in the relevant Conservation Advice, Wetland
Habitat Guidelines, or peer-reviewed published science;

(f) for World Heritage and National Heritage matters: any impact identified in the relevant
management plan or Statement of Outstanding Universal Value as inconsistent with Australia’s
listing obligations; and

(g) for any matter where the relevant Conservation Advice identifies impacts as non-compensable
on policy-relevant timescales: any impact.

Multi-decadal and multi-century recovery. For matters dependent on multi-decadal or multi-
century recovery structural attributes, including tree hollows, peat substrate, old-growth forest
structural elements, saltmarsh peat, and other slow-recovery attributes, the relevant Outcome
under this section operates against the recovery timeframe for the matter as identified in the
relevant Conservation Advice or Recovery Plan, calibrated against Samuel Appendix B1 measurable
threshold formulations.

Operational definitions. For the purposes of subsections (1)-(6) of this section:

baseline means the extent, condition, population, ecological character, or other measurable
parameter of the protected matter as at 2020 (consistent with the Kunming-Montreal Global
Biodiversity Framework Target 2 baseline year), or as at the earliest date for which reliable
measurable data is held by the Department, whichever is later; where the 2020 baseline cannot be
reconstructed for the matter, the precautionary principle under section 391 of the Act applies and
the published Conservation Advice, Recovery Plan, or Ecological Character Description baseline
applies, with explicit identification of the data limitation in the assessment record.

Maintained means held at or above the baseline, with reference to the measurable parameters
identified in subsection (5) and operating against the recovery timeframe relevant to the matter
under subsection (6). Where the matter is on a declining trajectory at the baseline date,
“maintained” means held at or above the baseline and not on a declining trajectory. The Outcome is
not satisfied by reference to the at-impact or at-approval state of the matter where that state is
below the baseline.

No net reduction of a protected matter means any reduction is to be compensated by offset
activities that deliver a measurable increase against the 2020 baseline, in accordance with the
National Environmental Standard (Environmental Offsets) 2026, subject to the categorical
Outcomes-not-met framework at section 6A and Schedule 1 of this Standard.

7 Principles and procedures

(1)

For subsection 514YD(4) of the Act, the principles and procedures by which the outcome and
objective in sections 5 and 6 of this Standard are to be achieved are the principles in sections 8
(Principle 1 — mitigation hierarchy), 9 (Principle 2 — impact assessment), 10 (Principle 3 —
compensation for residual significant impacts), 11 (Principle 4 — evidence, Indigenous engagement
and consultation), 11A (Principle 5 — climate scenarios) and 12 (Principle 6 — monitoring) of this
Standard.
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(2) The principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this Standard must be
applied in a way that is consistent with the outcomes in section 6 and that promotes or supports
the objective in section 5. In case of any inconsistency between the principles or procedures and
the outcomes or objective, the outcomes and objective prevail; the outcomes operate as the
substantive test against which decisions are made and the principles and procedures operate as
the implementation framework.

(3) The principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this Standard apply to an
action or class of actions to the extent that the impact is on a matter protected by a provision of
Part 3 that is a controlling provision for the action or an action in the class of actions, and to the
extent that the impact on the protected matter is reasonably foreseeable from the action, including
impacts on matters listed or uplisted after the controlling-action determination.

(4) A decision-maker must be satisfied that:

(a) adecision under section 133 of the Act to approve the taking of an action or class of actions
(including a decision following a recommendation report under Division 5A of Part 8 of the
Act, and including any conditions to be attached to the approval under section 134 of the Act)
is consistent with the principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this
Standard;

(b) a management or authorisation framework or an approval of an action or class of actions in
accordance with a management or authorisation framework requires an action or class of
actions to be consistent with the principles and procedures in sections 8, 9, 10, 11, 11A and
12 of this Standard;

(c) a NOPSEMA management or authorisation framework or an approval of an action in
accordance with a NOPSEMA management or authorisation framework requires an action to
be consistent with the principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this
Standard, including section 10 (compensation), with no carve-out from section 10;

(d) a specified manner of assessment will be consistent with the principles and procedures in
sections 8, 9, 10, 11, 11A and 12 of this Standard;

(e) the making or varying of a bioregional plan, regional plan, strategic assessment endorsement
under section 146 of the Act, or accreditation under section 33 or section 36H of the Act, is
consistent with the principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this
Standard;

(f)  adecision under regulation 4.05 of the EPBC Amendment (2026 Measures No. 1) Regulations
2026 (Minister’s agreement to take minor or preparatory action) is consistent with the
principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this Standard, including the
categorical bar at subsection 10(2) and the automatic Outcomes-not-met findings at section
6A; and

(g) a decision under subsection 87(5A) of the Act to direct that an assessment proceed under
Division 5A of Part 8 of the Act (streamlined assessment), and any recommendation report
prepared under section 100B of the Act in respect of an action, are consistent with the
principles and procedures in sections 8, 9, 10, 11, 11A and 12 of this Standard, including the
categorical bar at subsection 10(2) and the automatic Outcomes-not-met findings at section
6A.

7A Statement of reasons
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(1)

Triggers. Every decision engaging this Standard generates a published statement of reasons within
28 days of the decision. Decisions to which this section applies include:

(a)
(b)
(c)
(d
(e)
(
(
(
(

~

f)
a)
h)
i)
()
(k)

controlled-action decisions under section 75 of the Act;

approval decisions under section 133 of the Act;

conditions attached to approvals under section 134 of the Act;

reconsideration decisions under section 78 of the Act;

bilateral decisions under Part 5 of the Act;

strategic assessment endorsements under section 146 of the Act;

approval variations under Division 1A of Part 9 of the Act;

Division 5A streamlined-pathway decisions under sections 100A and 100B of the Act;
Restoration Contributions Holder expenditure decisions;

National Environmental Protection Authority enforcement decisions; and

national interest exemption decisions under section 7B of this Standard.

Content. A statement of reasons under this section must address:

(a)

(b)

()

()

(f)

legal basis: the statutory provision under which the decision is made and the operative legal
test;

scientific basis: substantive engagement with applicable Conservation Advices, Recovery
Plans, Threat Abatement Plans, Key Threatening Process listings, Ecological Character
Descriptions, and peer-reviewed scientific literature;

factual basis: expert evidence considered, documented inconsistencies between assessment
inputs, and the basis for resolution of those inconsistencies;

operation of Outcomes: the operation of each relevant Outcome under section 6 against the
action, including any quantitative significant-impact threshold under subsection 6(5);

application of Principles: the operation of each Principle in sections 8, 9, 10, 11, 11A and 12
against the action;

conditions: any conditions attached to the decision and their operative effect on the relevant
Outcome;

Schedule 1 operation: where Schedule 1 is engaged, the operation of section 6A and the
Ministerial reasoning under section 134(3AC) of the Act;

cumulative impact: the operation of the cumulative impact framework under section 9(2);

First Nations engagement: engagement with Registered Aboriginal Parties under section
11(3) and the operation of Free, Prior and Informed Consent under sections 11(4)-(6), where
relevant;

offset architecture: the operation of the offset architecture under section 10 and the National
Environmental Standard (Environmental Offsets) 2026; and
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(k) third-party submissions: substantive engagement with submissions received under section
13B.

(3) Plain English. A statement of reasons under this section must be drafted in plain English. For the
purposes of this subsection, plain English means language that:

(a) is understandable to a person without legal or specialist scientific training;
(b) defines specialist terms on first use;

(c) uses short sentences and active voice; and

(d

) presents the reasoning in a structured sequence that follows the operative architecture of this
Standard.

Note: The operative definition of plain English is set out at Companion Document 1, R7.1.

(4) Publication. A statement of reasons under this section must be published under the publication
framework at sections 170A and 515A of the Act.

(5) Judicial review. A statement of reasons under this section is amenable to review under the
Administrative Decisions (Judicial Review) Act 1977, with extended standing under section 487 of
the Act for organisations whose objects include environmental protection.

7B National interest exemption

(1) Where the Minister is considering granting, varying, or revoking a national interest exemption under
section 157H of the Act, the Minister must consider the Outcomes in section 6 of this Standard.
The Outcomes operate as a presumption against the grant of an exemption, which the Minister may
displace only on the published reasoning required under subsection (2).

(2) The Minister must publish a statement of reasons under section 7A of this Standard within 28 days
of the decision, addressing:

(a) the legal basis under section 157H of the Act and any relevant ground under section 157L;

(b) the scientific and factual basis for the decision, including substantive engagement with the
Conservation Advice for any protected matter affected,;

(c) the operation of each relevant Outcome under section 6 of this Standard against the action
that is the subject of the exemption;

(d) the basis on which the Minister is satisfied that compliance with the Outcomes is displaced by
the national interest character of the action; and

(e) the operation of the consistency-with-Standard obligation under section 514YK of the Act.

Note: This section gives effect to Senate Environment and Communications Legislation Committee
Recommendation 4.

8 Principle 1 — Actions must apply the mitigation hierarchy

(1) Actions or a class of actions must be designed to apply the mitigation hierarchy sequentially: first,
avoid impacts on protected matters; second, mitigate impacts that cannot be avoided; third, offset
residual significant impacts that cannot be mitigated.
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(2)

If, after the sequential application of the mitigation hierarchy in subsection (1), the residual impact
on a protected matter is significant, and the objective of the action is consistent with the objects of
ecologically sustainable development, an offset activity that fully compensates for the residual
significant impact must be secured prior to commencement of the action or class of actions, in
accordance with section 10 of this Standard and the National Environmental Standard
(Environmental Offsets) 2026.

Procedures that must be followed

(3)

The decision-maker must be satisfied that all reasonable and practicable measures have been
implemented:

(a) during the design of the action or class of actions to avoid significant impacts of the action, or
class of actions, on all protected matters; and

(b) to identify, design and implement measures to reduce the impact to below the level of
significance.

Note 1: Significant impacts on protected matters must be reduced by addressing the scale, duration, timing,
location and intensity of all impacts that cannot be completely avoided.

Note 2: Mitigation measures must be documented and their effectiveness monitored, in accordance with
section 12 of this Standard.

(4)

(%)

(6)

For the purposes of subsection (3)(a), “all reasonable and practicable measures” means measures
that:

(a) are technically feasible;
(b) have been considered for each protected matter at the design stage of the action;

(c) have been considered against documented alternatives, including non-action and reduced-
scale alternatives; and

(d) are documented by the proponent in evidence supported by independent suitably qualified
expert opinion under subsection (5).

For matters identified by the Threatened Species Scientific Committee, in a Conservation Advice, or
in a Recovery Plan as dependent on recovery timeframes exceeding 10 years, demonstrated
exhaustion of avoidance options under subsection (4) is required before mitigation or offset is
considered. Documented evidence supporting departure from this rule must include written
judgement and opinion from more than one independent suitably qualified expert.

For the purposes of any compensation under this Principle:

(a) the compensation must be like-for-like in accordance with the National Environmental
Standard (Environmental Offsets) 2026;

(b) the compensation must deliver, at a minimum, no net loss for the protected matter, and
where the protected matter is in decline, net positive; and

(c) the requirement to compensate does not apply where the impact is on a matter prescribed in
regulations made for the purposes of subsection 134(3AC) of the Act, or where the impact is
an unacceptable impact within the meaning of section 527F of the Act, or where an automatic
Outcomes-not-met finding under section 6A of this Standard is engaged.
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(7)

(8)

For the purposes of compensation under subsection (6), the time-lag between the impact and the
delivery of the offset benefit must be calibrated against the recovery timeframe for the protected
matter as identified in the relevant Conservation Advice, Recovery Plan, or Ecological Character
Description, in accordance with the National Environmental Standard (Environmental Offsets) 2026.

Without limiting subsection (6)(a)-(b) or subsection (7), any compensation activity under this
section must satisfy the like-for-like, additionality, time-lag, and net-positive requirements set out in
the National Environmental Standard (Environmental Offsets) 2026.

9 Principle 2 — Impacts to protected matters are appropriately assessed

(1)

In assessing the nature, extent or severity of an impact on a protected matter, the decision-maker
must have regard to the context in which the impact may or will occur. The context in which an
impact must be considered includes:

(a) adetailed assessment of the quality and values of the proposed action area prior to the taking
of the action;

b) the direct, indirect, facilitated and offsite impacts;

c) the intensity, duration, magnitude and geographic extent of the impacts;

o
~

the sensitivity, value, and quality of the environment which is impacted,;

e) scientific uncertainty about the impacts of the action, and application of the precautionary
principle;

(f) the existence of critical habitat or habitat that is repairable, including critical habitat identified
in the relevant Conservation Advice or Recovery Plan; and

(g) cumulative and existing levels of impact from other sources.

Note: For the avoidance of doubt, the “irreplaceable and necessary to remain viable in the wild” qualifier
that appeared in earlier drafts of this Standard is not part of the context criteria. Habitat protection is
anchored to the Conservation Advice operational scope under paragraph (1)(f) and section 11(1)(a).

(2)

Cumulative impact obligation. The decision-maker must assess the cumulative impact of the
action on the protected matter at the relevant ecological scale, including landscape, catchment,
bioregion, longitudinal river continuum, migratory flyway, and oceanic migration corridor scales as
relevant to the protected matter, against the threshold formulations in the relevant Conservation
Advice, Ecological Character Description, or other published recovery instrument for the protected
matter. Where no such threshold formulation exists, the Wentworth Group cumulative impacts
framework applies. The cumulative impact assessment under this subsection draws on the public
register of national environmental information assets maintained by the Head of Environment
Information Australia under section 14 of the Environment Information Australia Act 2025 to the
extent that the register contains data relevant to the protected matter. Where the register does not
contain relevant data, the decision-maker must apply the Wentworth Group cumulative impacts
framework using the substantive evidence base under subsection 2A(3) of this Standard.

Procedures that must be followed

(3)

When assessing the nature, extent or severity of an impact on a protected matter, the decision-
maker must:
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(a) assess the impact (including beneficial impacts and ecologically-significant non-adverse
impacts as well as adverse impacts) consistent with the significant impact guidelines, with any
later guidelines published in replacement prevailing over earlier guidelines;

(b) be informed by scientifically robust information, and incorporate the precautionary principle in
the absence of scientific certainty;

(c) assess the impact in a consistent and transparent manner; and

(d) publish a reasoned finding on Principle 2 compliance, which forms part of the statement of
reasons under section 7A. The reasoned finding must address: the direct impacts of the
action on the protected matter; the indirect impacts of the action under the section 527E
framework of the Act and the Indirect Consequences Policy (December 2010); the cumulative
impacts assessed under subsection (2); the climate scenarios assessed under section 11A;
the context criteria under subsection (1); and the operational outcomes of the assessment
against the Qutcomes in section 6.

Note 1: The reversal at paragraph (3)(a) of the “adverse impacts” narrowing that appeared in the April 2026
Exposure Draft restores the broader “impacts” scope.

Note 2: The context criteria at subsection (1) apply to all assessments, not only landscape-scale
assessments. The landscape-only narrowing that appeared in the April 2026 Exposure Draft is not adopted.

10 Principle 3 — Residual significant impacts must be compensated
(1) All residual significant impacts to protected matters must be compensated, unless:

(a) the residual significant impact is to a protected matter that is prescribed in regulations made
for the purposes of subsection 134(3AC) of the Act; or

(b) an automatic Outcomes-not-met finding has been made under section 6A of this Standard in
respect of the impact, including impacts on matters identified in Schedule 1 to this Standard;
or

(c) the impact is an unacceptable impact within the meaning of section 527F of the Act.
Procedures that must be followed

(2) Where a protected matter is prescribed in regulations made for the purposes of subsection
134(3AC) of the Act, or where the impact is an unacceptable impact under paragraph (1)(c), or
where an automatic Outcomes-not-met finding under section 6A is engaged, an action or class of
actions that has a residual significant impact on the protected matter cannot be approved.

Note: Subsection 134(3AC) of the Act allows the regulations to prescribe protected matters in relation to
which the Minister must not attach a condition mentioned in paragraph 134(3F)(a) (compensation
conditions for residual significant impact) or paragraph 134(3F)(b) (restoration contribution charge
conditions). Impacts on these protected matters cannot be offset.

(3) Compensation for a residual significant impact must only be considered after the prior steps in the
mitigation hierarchy (avoidance, mitigation) have been completed in accordance with the specified
procedures under section 8.

(4) All residual significant impacts to protected matters must be compensated in accordance with the
National Environmental Standard (Environmental Offsets) 2026, including the like-for-like,
additionality, time-lag, and net-positive requirements in that Standard, and the multiplier framework
set out in that Standard. For the purposes of paragraph 6A(4)(c) of this Standard, the multiplier
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(6)

applicable to an offset secured under the Ministerial Ruling Exception is the highest multiplier
specified for non-standard offsets in the National Environmental Standard (Environmental Offsets)
2026.

Material discrepancy peer review. Where the discrepancy between proponent-assessed and
independently-assessed impact (extent or quality) on a protected matter exceeds 25 per cent, the
decision-maker must obtain independent peer review of the assessments and resolve the
discrepancy on the basis of that peer review before the decision is made. The peer reviewer must
be commissioned by the Secretary, must be an independent suitably qualified expert, and must not
have been engaged by the proponent in connection with the action. This trigger operates at the
Commonwealth controlled-action determination under section 75 of the Act and at the
Commonwealth approval decision under section 133 of the Act.

Where direct, indirect and cumulative impacts are assessed separately, the highest assessed
impact governs for the purposes of the offset architecture under this section and the National
Environmental Standard (Environmental Offsets) 2026.

11 Principle 4 — Proposals must be supported by evidence, Indigenous engagement and public
consultation

(1)

Proposals for actions or classes of actions must be supported by:

(a) best available comprehensive data and information, including the relevant Conservation
Advice, Recovery Plan, Threat Abatement Plan, Ecological Character Description (applied as
climate-adjusted under section 14), peer-reviewed scientific literature, and any operational
position contained in those instruments as to whether impacts on the protected matter can be
compensated by offset activities;

(b) effective and genuine engagement with, and contribution of knowledge from, Indigenous
persons, in accordance with subsections (3), (4), (5) and (6); and

(c) effective consultation with the public, relevant experts and interested community groups and
individuals.

For the purposes of paragraph (1)(a), the following working definitions apply:

(a) appropriate information means information that is fit for purpose against the operational
position in the relevant Conservation Advice, Recovery Plan, or Ecological Character
Description;

(b) suitable information means information that is produced by, or assessed by, an independent
suitably qualified expert; and

(c) best available information means the most recent peer-reviewed published science, the most
recent published Conservation Advice or Recovery Plan, the most recent independent expert
report on the protected matter, and the most recent Wetland Habitat Guidelines or equivalent
guidance documents published by the Department or the Threatened Species Scientific
Committee.

Substantive engagement with Registered Aboriginal Parties. Substantive engagement with
Registered Aboriginal Parties and equivalent representative organisations is required on Country-
based cultural and ecological knowledge of the protected matter. The engagement must be
documented and addressed in the statement of reasons under section 7A.
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(4)

Free, Prior and Informed Consent. For actions affecting Indigenous lands, territories, or other
resources (including waters), the decision-maker must obtain Free, Prior and Informed Consent
under UNDRIP Article 32(2) before any decision under this Standard is made. This subsection
establishes the FPIC gateway in this Standard pending the commencement of the National
Environmental Standard (First Nations Engagement) 2026; where that Standard is in force and
contains operative content on FPIC, that Standard prevails over this subsection to the extent of any
inconsistency.

FPIC pause mechanism. Where Free, Prior and Informed Consent is not given under subsection
(4), the decision-maker must pause the decision and substantively engage with the FPIC issue
identified by First Nations parties before proceeding. The decision-maker must document the
substantive engagement in the statement of reasons under section 7A.

Schedule 1 cultural heritage prerequisite. Where the proposed action engages a matter on
Schedule 1 of this Standard or prescribed under subsection 134(3AC) of the Act that comprises or
includes cultural heritage values (including National Heritage matters, World Heritage matters
including cultural heritage values, or other cultural heritage matters identified through National
Heritage and World Heritage listing processes, by Registered Aboriginal Parties, or by the National
Environmental Standard (First Nations Engagement) 2026 when in force), the decision-maker must
obtain Free, Prior and Informed Consent under subsection (4) before any decision under this
Standard can be taken. The categorical effect under section 6A and subsection 10(2) operates
parallel to, and does not displace, the FPIC requirement; both are prerequisites for a lawful decision
affecting cultural heritage on Schedule 1.

Procedures that must be followed

(7)

(8)

The decision-maker must ensure best available comprehensive data and information in relation to
the action are provided and made available for consultation with Indigenous persons, the public,
relevant experts and interested community groups and individuals.

Substantive consistency with Conservation Advices. The Principle 4 evidence base must engage
substantively with each Conservation Advice applicable to the protected matter. Where the
Conservation Advice identifies a mechanism as ineffective or as not contributing to the
conservation outcome for the protected matter, the proponent may not rely on that mechanism in
evidence under paragraph (1)(a). For the purposes of this subsection, “mechanism” includes any
specific measure, and any category, class, or type of measure, whether characterised as mitigation,
repair, or offset, identified in the Conservation Advice. The substantive engagement under this
subsection is evidenced by published reasoning in the statement of reasons under section 7A.

The decision-maker must assess the data, information and consultation comments from Indigenous
persons, relevant experts, the public and interested community groups and individuals in relation to
the action in a consistent and transparent manner, and must apply the climate-adjusted application
architecture at section 14 to all Ecological Character Descriptions, Conservation Advices, Recovery
Plans, Threat Abatement Plans, and peer-reviewed evidence bases.

11A Principle 5 — Climate scenarios

(1)

A decision-maker must, in considering an action or class of actions, assess the action against
climate scenarios published by the Bureau of Meteorology, the Commonwealth Scientific and
Industrial Research Organisation, or the Intergovernmental Panel on Climate Change, extending to:
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(2)

(a) atleast 2050 for short-term and medium-term scenarios; and
(b) atleast 2100 for long-term scenarios, including recovery timeframes for the protected matter.

The assessment under subsection (1) must address each of the following matters in relation to
each scenario:

(a) the impact of the action on the protected matter under the scenario;

(b) the impact of climate change on the protected matter under the scenario, independent of the
action;

(c) the cumulative impact of paragraphs (a) and (b);

(d) the operational implications of paragraphs (a)-(c) for any mitigation or offset arrangement
proposed under sections 8, 9 or 10 of this Standard; and

(e) the Scope 1, Scope 2 and Scope 3 greenhouse gas emissions of the action.

Procedures that must be followed

)

The assessment under subsection (2)(e) operates independently of the threshold prescribed at
regulation 5.01 of the EPBC Amendment (2026 Measures No. 1) Regulations 2026 (100,000 carbon
dioxide equivalent tonnes per financial year for section 84A Scope 1 and Scope 2 information). This
Principle applies to all actions engaging this Standard, irrespective of whether section 84A
emissions information is mandatory for the action under regulation 5.01.

The decision-maker must apply the precautionary principle in the assessment under subsections
(1) and (2), and must explain the application of the precautionary principle in the statement of
reasons under section 7A.

Mainstreaming into Principles 1, 2 and 3. Climate considerations under this section operate
concurrently with the principles in sections 8, 9 and 10 of this Standard. Without limiting the
operation of those principles: the mitigation hierarchy under section 8 must be applied with
reference to the climate scenarios at subsection (1) (including any compensation arrangement
under sections 8(7)—(8)); the impact assessment under section 9 must address the impacts of the
action under each climate scenario at subsection (1) and the cumulative impact of climate change
under paragraph (2)(c); and the offset arrangement under section 10 must be evaluated for climate
resilience under those scenarios, with the time-lag requirement under section 8(7) and the
maintenance period determined under section 10 calibrated against the relevant climate scenario.

12 Principle 6 — Monitoring

(1)

The decision-maker must, as a condition of any approval engaging this Standard, require the
proponent to prepare and implement a monitoring plan operating against the relevant Outcome in
section 6 of this Standard. The monitoring plan must:

(a) specify the parameters to be monitored, including parameters specific to the protected matter
under the relevant Conservation Advice;

(b) specify the monitoring frequency, which must be no less frequent than annual for actions
engaging Schedule 1 matters or Ministerial Ruling Exception approvals;

(c) specify the methodology, calibrated against published guidelines and peer-reviewed evidence;

(d) specify the trigger thresholds for additional monitoring, intervention, or condition variation;
and
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(e) be prepared by an independent suitably qualified expert.
Procedures that must be followed

(2) Monitoring outputs under this section must be published under the publication framework at
sections 170A and 515A of the Act, in a standard form, with raw data and analysed outputs both
available.

(3) Augmented monitoring framework. An augmented monitoring framework, comprising increased
monitoring frequency, mandatory independent verification, and quantitative reporting against the
R6.4 Absolute Net Gain requirement in the National Environmental Standard (Environmental
Offsets) 2026, applies to:

(a) non-standard offsets;
(b) approvals granted under the Ministerial Ruling Exception at subsection 6A(4); and
(c) matters on Schedule 1 of this Standard.

(4) Wentworth Group monitoring framework and Compliance Policy. Monitoring under subsection (1)
must incorporate the Wentworth Group of Concerned Scientists (2023) Recommendation 8
monitoring framework and the operational content of the Compliance Policy 2024 (or any
subsequent compliance policy published by the Department or the National Environmental
Protection Agency in replacement). Monitoring data must be made available in a form capable of
integration with the public register of national environmental information assets maintained by the
Head of Environment Information Australia under section 14 of the Environment Information
Australia Act 2025.

(5) Adaptive management. Where monitoring under this section identifies underperformance against
the relevant Outcome in section 6 of this Standard or against any condition attached to the
approval, the proponent must undertake adaptive management at the proponent’s cost. Adaptive
management includes additional offset arrangements under section 10 of this Standard and the
National Environmental Standard (Environmental Offsets) 2026, modified conditions, or other
measures necessary to restore performance against the relevant Outcome. The decision-maker
must document the adaptive management requirements in any subsequent statement of reasons
under section 7A.

13 Decisions about specific actions

(1) A decision-maker must, in making any decision under the Act that engages this Standard, comply
with this Standard and publish a statement of reasons under section 7A.

(2) Offset performance publication obligation. A decision-maker under the Act framework (including
bilateral, NOPSEMA-accredited, Division 5A streamlined-pathway, and approval-condition decisions)
must publish offset performance data in a standard form, comprising:

(a) condition-by-condition compliance status;

(b) ecological outcome status against the offset’s stated Outcome under the Absolute Net Gain
requirement in the National Environmental Standard (Environmental Offsets) 2026; and

(c) exceedance and failure notifications.
The published data must be made available in a form capable of integration with the register of national

environmental information assets maintained by the Head of Environment Information Australia under
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section 14 of the Environment Information Australia Act 2025, and the decision-maker must give written
notice of the data’s availability to the Head of EIA at the time of publication.

Failure to publish the information required by this subsection is a breach of the consistency-with-Standard
obligation under section 514YK of the Act and any regulations made under that section.

Note: The Head of Environment Information Australia is recommended to exercise the statutory power
under subsection 14(2) of the Environment Information Australia Act 2025 to declare offset performance
data a national environmental information asset, and to include offset performance in the State of the
Environment reports prepared under section 12 of that Act. The mandatory statutory inclusion of offset
performance reporting in State of the Environment reports requires Act amendment and is at Annex D item
D10 of the main submission as the future-cycle position.

13A Proactive Departmental consideration of matters of national environmental significance

(1) This section applies where any of the following occurs after the controlling-action determination for
an action under section 75 of the Act:

(a) any change in listing status of a protected matter, including uplisting, downlisting, change of
listing category, or addition or removal from a list;

(b) publication of a new or revised Conservation Advice for a protected matter;

(c) receipt by the Department of substantial new expert information bearing on the action’s
impacts on a protected matter; or

(d) substantial change in circumstances bearing on the action’s impacts on a protected matter.

(2) Where this section applies, the Secretary must, as soon as practicable after becoming aware of the
trigger event under subsection (1), advise the Minister of the trigger event and the bearing of the
trigger event on the action.

(3) On receipt of advice under subsection (2), the Minister must:

(a) consider whether to reconsider the controlled-action determination under section 78 of the
Act in light of the trigger event;

(b) consider the bearing of the trigger event on the Minister’s obligations under subsections
75(2) and 139(2) of the Act in any subsequent decision under the Act in respect of the action;
and

(c) publish reasons for the Minister’s consideration under paragraphs (a) and (b), including
whether or not to reconsider, and the bearing of the trigger event on any subsequent
decision.

(4) The reasons published under paragraph (3)(c) must be addressed in any subsequent statement of
reasons under section 7A.

Note: This section closes the architectural gap documented in the Shearwater-Paynesville case study
(Companion Document 2, §A.5 Concern 1).

13B Substantive engagement with stakeholder submissions

(1) Where submissions are received in respect of an action at any of the stages listed in subsection
(3), the decision-maker must substantively engage with each submission, including with peer-
reviewed literature lodged with the submission, in the statement of reasons under section 7A.
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(2)

)

For the purposes of subsection (1), “substantive engagement” means:
(a) identifying the substantive issue raised in the submission;
(b) identifying the evidence cited in the submission;

(c) identifying the bearing of the issue and evidence on the operative Outcomes, Principles, and
Procedures under this Standard; and

(d) stating the decision-maker’s reasoning in response, with reference to the substantive
evidence base under subsection 2A(3).

The stages at which submissions attract the substantive-engagement obligation under subsection
(1) are:

(a) referral of a proposal under section 74 of the Act and any invitation for public comment on
referral;

b) assessment on preliminary documentation under Division 4 of Part 8 of the Act;
c) public comment on an environmental impact statement under Division 6 of Part 8 of the Act;
public comment in connection with an inquiry under Division 7 of Part 8 of the Act;

e) pre-decision invitation for comment under section 131A of the Act;
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f)  public comment under Division 5A of Part 8 of the Act in connection with a streamlined
assessment;

(g) public comment on a draft bilateral agreement, strategic assessment, or accreditation
decision; and

(h) any other stage at which the decision-maker invites or receives submissions in respect of the
action.

Note: This section closes the architectural gap documented in the Shearwater—Paynesville case study
(Companion Document 2, §A.5 Concern 2).

14 Climate-adjusted application of Ecological Character Descriptions and recovery instruments

(1)

(2)

In applying this Standard, the decision-maker must apply each Ecological Character Description for
a declared Ramsar wetland, and each Conservation Advice, Recovery Plan, and Threat Abatement
Plan applicable to a protected matter affected by the action, in light of the most recent climate
scenarios published by the Bureau of Meteorology, the Commonwealth Scientific and Industrial
Research Organisation, or the Intergovernmental Panel on Climate Change.

Where an Ecological Character Description or recovery instrument does not, on its face, address
sea-level rise, storm-surge frequency change, altered hydrology, or other climate-driven changes
relevant to the protected matter, the decision-maker must:

(a) identify the climate-driven changes relevant to the protected matter under the scenarios in
subsection (1);

(b) interpret the Ecological Character Description or recovery instrument as if it addressed those
changes; and

(c) record the climate-adjusted interpretation in the statement of reasons under section 7A.
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(3) The decision-maker must apply the climate-adjusted interpretation under subsection (2) until a
climate-adjusted version of the relevant instrument is published.

(4) The Secretary should publish climate-adjusted addenda to Ecological Character Descriptions and
other recovery instruments referred to in subsection (1) within 24 months of the commencement
of this Standard, and should review each climate-adjusted addendum on a five-yearly cycle against
the most recent published scenarios. Review is recommended on the issuance of a new
Intergovernmental Panel on Climate Change Assessment Report.

Note: Subsection (4) is a recommendation to the Secretary. The decision-maker’s obligation under
subsections (1)—(3) operates whether or not the Secretary has published a climate-adjusted addendum.

15 Interim review of this Standard

(1) The Minister is recommended to arrange for an interim review of this Standard’s operation to be
started within 3 years of the commencement of this Standard, in addition to the statutory reviews
required under section 514YJ of the Act.

(2) Where the Minister arranges an interim review under subsection (1), the review should address:
(a) architectural gaps identified in the operation of this Standard;
(b) proposed amendments to address the architectural gaps; and

(c) the operation of the principal architectural reforms set out in the Prefatory note to this
Standard.

(3) Aninterim review arranged under subsection (1) may be combined with the 18-month statutory
review under section 514YJ of the Act where the review timeframes coincide, and the persons
undertaking the interim review may be the same as the persons undertaking the statutory review.

(4) The report of any interim review arranged under subsection (1) should be published on the
Department’s website as soon as practicable after it is given to the Minister.

Note: The statutory reviews required under section 514YJ of the Act remain mandatory and operate
independently of this section.

16 National Environmental Standards sequencing

(1) This Standard is not satisfied in respect of a decision listed in subsection (2) where the decision is
made before the full suite of National Environmental Standards under subsection (3) is in force.

(2) The decisions to which subsection (1) applies are:

(a) an accreditation decision under section 33 of the Act (declaration that actions do not need
approval under Part 9);

(b) a declaration under section 36H of the Act (NOPSEMA management or authorisation
framework);

(c) the entry into, or accreditation of a management or authorisation framework under, a bilateral
agreement under Part 5 of the Act;

(d) a strategic assessment endorsement under section 146 of the Act;
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(e) adecision under subsection 87(5A) of the Act to direct that an assessment proceed under
Division 5A of Part 8 of the Act, and a recommendation report under section 100B of the Act;
and

(f) any other accreditation, declaration, or endorsement decision prescribed in regulations under
section 514YK of the Act as a decision to which this Standard applies.

For the purposes of subsection (1), the full suite of National Environmental Standards comprises:
a) the National Environmental Standard (Matters of National Environmental Significance) 2026;
b) the National Environmental Standard (Environmental Offsets) 2026;

d) the National Environmental Standard (Community Engagement) 2026;

~

(
(
(c) the National Environmental Standard (First Nations Engagement) 2026;
(
(

e) the National Environmental Standard (Compliance and Enforcement) 2026; and
(f)  the National Environmental Standard (Data and Information) 2026.

Until the full suite under subsection (3) is in force, existing operational instruments under the Act
framework continue to operate, augmented by this Standard and the National Environmental
Standard (Environmental Offsets) 2026 as in force from time to time.

The Minister is recommended to table in each House of Parliament an annual progress report on
the development and commencement of the full suite of National Environmental Standards under
subsection (3).

Note 1: This section operates through the consistency-with-Standard mechanism under section 514YK of
the Act and through the accreditation-criteria regulations made under sections 33, 36H, 46 and 47 of the
Act (regulations 2A.01B, 2A.02B, 2B.03 and 3.07 of the EPBC Amendment (2026 Measures No. 1)
Regulations 2026 prescribe the National Environmental Standards as accreditation criteria; until the full
Standards suite is in force, the criteria at those regulations are incomplete).

Note 2: This section does not purport to suspend the operation of any provision of the Act. It operates as a
Standard-internal rule that the consistency-with-Standard test under section 514YK of the Act is not
satisfied for the decisions in subsection (2) until the full Standards suite is in force.

17 Transitional provisions

(1)

This Standard applies to:

(a) any decision made on or after the commencement date of this Standard, regardless of
whether the action was referred under Part 7 of the Act before, on or after the
commencement date;

(b) any reconsideration of a decision under section 78 of the Act made on or after the
commencement date; and

(c) any variation of an approval under Division 1A of Part 9 of the Act made on or after the
commencement date.

For the avoidance of doubt, the publication and reasoning architecture at section 7B of this
Standard does not operate to displace the Outcomes in section 6 in respect of any decision to
which this Standard applies under subsection (1), and the incorporation-by-reference framework
under section 514YE of the Act does not operate to narrow the application of this Standard.
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(3) Default application pending regulations under section 514YK(1) of the Act. This Standard
expressly identifies itself, for the purposes of subsection 514YK(4) of the Act, as relevant to each
of the following decisions under the Act:

a) adecision under section 75 of the Act (controlled action determination);
b) a decision under section 78 of the Act (reconsideration);
¢) adecision under section 133 of the Act (approval of taking of an action);

d

~—

a decision under section 134 of the Act (attachment of conditions to an approval);

f) arecommendation report under section 100B of the Act;
g) adecision under section 146 of the Act (strategic assessment endorsement);
h) a decision under section 157H of the Act (national interest exemption); and

i) any other decision under the Act to which the principles, procedures, or outcomes in this
Standard are relevant.

(
(
(
(
(e) a decision under sections 87 to 87A of the Act (assessment approach);
(
(
(
(

(4) Where a decision listed in subsection (3) is not prescribed in regulations under subsection
514YK(1) of the Act with this Standard prescribed for the decision, the person making the decision
is expressly encouraged to have regard to this Standard under subsection 514YK(4) of the Act,
including in respect of the Outcomes in section 6, the principles and procedures in sections 8, 9,
10, 11, 11A and 12, and the published reasoning architecture at section 7A.

(5) Nothing in subsection (3) or (4) limits the operation of subsection 514YK(6) of the Act.
18 Commencement of operative effect
(1) The operative effect of this Standard commences on the latest of:
(a) a date specified by the Minister by legislative instrument under subsection (2);

(b) the date on which the full suite of National Environmental Standards under subsection 16(3) is
in force; and

(c) the date on which each of the following provisions of the Act is in force: sections 87(5A),
100A, 100B, 134(3AC), 134AA, 157H, 298A, 298B, 298C, 298D, 298E, 298F, 298G, 298H,
514YD, 514YE, 514YF, 514YG, 514YH, 514Y1, 514YJ, 514YK, 514YM, and 527F.

(2) For the purposes of paragraph (1)(a), the Minister must, by legislative instrument, specify a
commencement date that is not later than 1 July 2027.

(3) Aninstrument under subsection (2) is a legislative instrument for the purposes of the Legis/ation
Act 2003.

Schedule 1 — Matters that trigger an automatic Outcomes-not-met finding

For the purposes of section 6A of this Standard, the following matters trigger an automatic Outcomes-not-
met finding under subsection 6A(1):

(a) habitat critical to the survival of a listed Critically Endangered or Endangered species, as
identified in the relevant Conservation Advice or recovery plan;
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(f)

occurrences or remnants of a listed Critically Endangered ecological community where the
impact would foreseeably reduce the area, condition, or connectivity of the community below
the threshold for ongoing viability identified in the relevant Conservation Advice;

habitat identified as irreplaceable for the species or ecological community, including habitat of
restricted range, refugia, or climate-resilient habitat identified in the relevant Conservation
Advice, Recovery Plan, or peer-reviewed published science;

defining ecological features, functions or services of a declared Ramsar wetland identified in
the Ecological Character Description (applied as climate-adjusted under section 14) for the
wetland, and changes that would foreseeably trigger an ecological character change for the
purposes of Article 3.2 of the Ramsar Convention;

National Heritage values and World Heritage values of a place, including indigenous heritage
values and cultural heritage values, where the impact would foreseeably reduce the integrity,
authenticity, or significance of those values;

cultural heritage values identified by a Registered Aboriginal Party or by the First Nations
Engagement Standard as values to which Free, Prior and Informed Consent under UNDRIP
Article 32(2) applies;

any impact that meets the definition of impact that cannot be compensated in section 4 of this
Standard; and

other matters prescribed in this Schedule from time to time by the Minister, on advice from
the Threatened Species Scientific Committee, the Indigenous Advisory Committee, or the
Australian Heritage Council, as appropriate to the protected matter.

Annex C — Matters for future EPBC Act amendment cycle

The following reforms are outside the scope of the current consultation on subordinate legislation (National
Environmental Standards and Regulations). Each requires EPBC Act amendment. They are recorded here
for the parliamentary record and for future statutory review panels, Senate Committee references, and
legislative drafting cycles.

ITEM MATTER PROVISION RATIONALE

D1 Categorical refusal New s 130AA EPBC Act + Act- The in-scope three-layered architecture at
duty for matters that  level Schedule of Unacceptable R1.4 (new section 6A and Schedule 1 of the
cannot be Impacts Standard), R5.1(c) (concurrent Regulations
compensated under subsection 134(3AC) of the EPBC Act

prescribing the same Schedule 1 categories
as non-compensable), and section 10(3) of
the Standard achieves equivalent substantive
effect within the existing statutory framework.
A hard statutory categorical refusal duty
(binding the Minister to refuse under section
133 rather than relying on the consistency-
with-Standard mechanism under section
514YK) requires Act amendment and is the
recommended position for a future legislative
cycle.
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D2 Climate change as a Amendment to s 528 + new Part  The in-scope climate elements at R3.2 (new
Part 3 protected 3 trigger Principle 5 in the Standard requiring climate
matter scenarios assessment, including Scope 1, 2

and 3 emissions) and R3.4 (climate-adjusted
application of existing cumulative impact and
evidence-base tests, incorporated within R2
and R9) operate within the Standard. A Part 3
climate trigger requires Act amendment.
Senator Pocock’s 22 November 2025 proposal
Item 9 records the unmet parliamentary
expectation.

D3 Statutory mandatory ~ Amendment to section 84A of the The Reg 5.01 amendments at R3.3(a) and (c)
Scope 3 greenhouse  EPBC Act to add Scope 3 and the Standard Principle 5(v) Scope 3
gas emissions emissions information as a alternative at R3.2 operate in scope. The
information mandatory disclosure parallel to statutory mandatory Scope 3 information
requirement existing Scope 1 and Scope 2 requirement under section 84A (parallel to

requirements subparagraphs 84A(2)(a)(ii) and 84A(2)(b)(ii)
for Scope 1 and Scope 2) requires Act
amendment and is recommended as the
future-cycle position.

D4 Statutory Amendment to EIA Act 2025 The in-scope architecture at R2.3 operates
Commonwealth prescribing mandatory minimum  under existing EIA Act 2025 functions (Head
Cumulative Impacts data fields, mandatory of EIA’s identification-of-critical-information-
Register with contribution obligations on assets function) and through the Standard
mandatory Commonwealth and State binding cumulative impact assessment to
contribution powers decision-makers, public-access draw on that register. A statutory Register

architecture, and quarterly update  with mandatory contribution powers,

obligations prescribed minimum data fields, and binding
obligations on State and accredited decision-
makers requires amendment to the EIA Act
2025 and is the recommended position for a
future legislative cycle.

D5 Statutory Amendment to section 298A or The in-scope Conservation Advice primacy
subordination of 298B of the Act explicitly framework operates at R9.3 (substantive
Protection establishing Conservation Advice ~ engagement under Principle 4) and R9.5(b)
Statements to primacy over Protection (proposed Regulation 8AA.01A requiring
Conservation Advice  Statements where the two are Protection Statement consistency with
primacy at Act level inconsistent Conservation Advices, Recovery Plans and

TAPs). The Regulations-level operative
requirement is in scope. An Act-level statutory
subordination rule (binding the Minister in
making the Protection Statement legislative
instrument under section 298A) requires Act
amendment and is the recommended position
for a future legislative cycle.

D6 25-year mandatory New s 145F EPBC Act (inserted Existing section 145A is ‘Reinstating

decision-expiry with
renewal

after existing s 145E within the
Division 5 discretionary extension
framework, ss 145C-145E)
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suspended or revoked approval’ — a different
purpose. Existing sections 145C-145E provide
a discretionary extension framework. A
binding mandatory decision-expiry period with
mandatory renewal review requires a new
provision (e.g. new section 145F).
Recommended as a standard clause for future
Act amendment.



D7 Replacement of Amendment to s 134A EPBC Act  R12.1 (controlling-provision scoping) and
bilateral and R12.3 (NES sequencing) operate within the
NOPSEMA Standard. The broader bilateral architecture
arrangements with reform requires s 134A amendment.
Standard-anchored
architecture

D8 Division 5A Amendment to s 87(5A) EPBC Standard-only architecture cannot fully
streamlined Act + Division 5A constrain the Division 5A pathway; minimum
assessment documentation, public exhibition, and expert
substantive evidence requirements require s 87(5A)
procedural amendment. EGCMN addresses the Paper 2
architecture (More Certainty for Projects) Regulations

elements separately.

D9 Deletion of section Direct repeal of s 514YG(4) EPBC  Section 514YG(4) creates a carve-out from
514YG(4) non- Act the non-regression principle that cannot be
regression carve-out removed by the Standard itself. R12.4

(Standard-internal NES sequencing rule)
operates around this constraint within the
existing statutory framework; full removal of
the carve-out requires Act amendment.

D10  Statutory mandatory ~ Amendment to the Environment The in-scope architecture at R11.5 operates

inclusion of offset
performance
reporting in State of
the Environment
Reports

Information Australia Act 2025
prescribing offset performance
reporting as mandatory content
of the State of the Environment
Reports prepared by the Head of
EIA, with prescribed minimum
data fields and indicators
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through (a) a Standard provision binding
decision-makers to publish offset performance
data, and (b) a concurrent recommendation
that the Head of EIA exercise the existing
statutory function of identifying critical
environmental information assets and the
existing State of the Environment reporting
function in respect of offset performance. The
Standard provision binds decision-makers; the
Head of EIA’s existing functions are exercised
independently of Ministerial direction. The
statutory mandatory inclusion of offset
performance content in SoE Reports (binding
the Head of EIA’s discretion to a mandatory
content requirement with prescribed
indicators) requires amendment to the EIA Act
2025 and is the recommended position for a
future legislative cycle.



Annex D — November 2025 MNES Standards Draft — April 2026 Exposure Draft

The Table below sets out the principal operative regressions between the November 2025 Draft MNES
Standard and the April 2026 Exposure Draft. Section references are to the April 2026 Exposure Draft as

published.
PROVISION NOVEMBER 2025  APRIL 2026 OPERATIVE EFFECT OF REGRESSION
DRAFT EXPOSURE DRAFT
s 5(3) Items 1-3  Habitat protection  Qualifier added: habitat Habitat protection narrowed below
(habitat critical to  framed by must be “irreplaceable  Conservation Advice operational
survival) Conservation and necessary...to SCope.

Advice approach:

“habitat critical to

the survival of the
species”

remain viable in the
wild”

s 5(3) Item 9
(water trigger)

Item 9 narrower in
geographic and
service scope

Item 9 broadened to
cover local, regional
and national sites and
provisioning,
regulating, cultural and
supporting ecosystem
services

Positive regression direction —
adopts EDO Recommendation.

s 6 Outcomes

Outcomes
formulated
declaratorily; not
incorporating
Samuel Appendix
B1 thresholded
formulations

Outcomes formulated
declaratorily; not
incorporating Samuel
Appendix B1
thresholded
formulations

No improvement; Outcomes remain
non-operational against measurable
thresholds.

s 7(2) override

Section 7(2)
override not
present in this
form

Section 7(2) inserted:
Outcomes and
Objectives deemed
met if Principles

New and damaging architectural
regression identified by EDO and EJA.

followed
s 7(3) Principles in form  Principles apply only Principles operative scope narrowed;
controlling- applicable to to designated non-controlling-provision impacts on
provision relevant decisions  controlling provisions  protected matters operate outside the
scoping Principles.
s 8 Principle 1 “Should be “Must be designed” Verbal upgrade positive (EDO
(mitigation planned and (verbal upgrade) with  acknowledges); operative bindingness
hierarchy) taken” “having regard to” (“having regard to”) not strengthened.
operative standard The verbal upgrade is neutered by
preserved section 7(2).
s 9 Principle 2 “Impacts” not “Adverse impacts” —  Principle 2 scope narrowed; positive
(adverse qualified narrowing qualifier impacts and ecologically-significant
impacts) introduced non-adverse impacts excluded from
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s 9 Note 2

Note 2 cumulative

Note 2 confines

Project-level cumulative impact

(cumulative content not cumulative content to  assessment architecturally displaced.
impacts) separately framed  bioregional plans and  The Significant Impact Guidelines 1.1
in this form strategic assessments  (2013) page 5 cumulative impact
only framework; the Indirect
Consequences Policy (2010) Question
6 magnitude of total impacts
framework; the section 75(2) all-
adverse-impacts obligation — none
operates at project level under Note 2.
s 9 Principle 2 Principle 2 context  Half of Principle 2 Project-level context analysis

context criteria

criteria applied to
all activities

context criteria
narrowed to
“landscape-scale
assessments” only

weakened.

s 9 “where
necessary” /
“where
appropriate”

“Where necessary
in many places

ti)

“Where appropriate”
substituted in many
places

“Appropriate” introduces broader
decision-maker discretion than
“necessary.” No improvement;
potentially weakens operative content.

s 4+ s 8(4)-(6)
repairable-impact

Repairable impact
category not in

New “repairable
impact” definition at s

Offsets-avoidance pathway
introduced: residual significant

loophole this form 4; new “Step 3 Repair” impacts characterised as “repairable”
framework at s 8(4)-  can avoid Principle 3 offset
(6) architecture.

s 10 Principle 3~ “Generally” “Generally” qualifier No improvement; offsets framework

(compensation)

qualifier present;
non-offsettable
matters not
declared

preserved; non-
offsettable matters not
declared

remains permissive.

s 11(a) Principle
4 evidence base

Evidence “best
available” without
further
qualification

“Appropriate, suitable,
best available”
qualifiers —
operational definition
absent

Qualifier triplet introduces discretion
without operational definition.

s 11(b) Principle

“Where relevant,

“Where relevant,

FPIC under UNDRIP Article 32(2) not

4 Indigenous effective and effective and genuine  operationalised. Conflict with

engagement genuine engagement” forthcoming First Nations Engagement
engagement” (preserved) Standard.

s 11(c) Principle ~ Community Community EDO position: Principle 4 should be

4 consultation

consultation
framed broadly

consultation framed
broadly with overlap
concern

vs. forthcoming
Community
Consultation Standard

removed entirely to avoid conflict with
forthcoming Standards.

Cross-cutting —
climate change

No mention of
climate change

No mention of climate
change
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Climate-risks are not explicitly
incorporated into Greens Rec 6: Calls
for climate change as a protected



matter and incorporated into
decisions; Senator Pocock: Establish a
duty for the Minister to consider the
impact of projects on climate change.

Cross-cutting—  Monitoring and Monitoring and

monitoring and evaluation absent  evaluation absent from

evaluation from operative operative content
content

Annex E — Comparison of existing EPBC policy instruments with the EPBC Reform
Act framework

The Table below identifies the principal EPBC operational instruments and the content the EBPC Reform Act
/ Exposure Draft does not preserve operatively.

OPERATIONAL CONTENT THE CONTENT THE EXPOSURE  OPERATIVE EFFECT OF

INSTRUMENT INSTRUMENT PROVIDES  DRAFT DOES NOT REGRESSION
PRESERVE

Significant Impact SIG (2013; p.5) cumulative  Cumulative impact Project-by-project

Guidelines 1.1 impact framework: framework operative at assessment without

(2013), EPBC Act cumulative impacts on a project level not cumulative analysis at

Policy Statement protected matter must be  preserved; displaced to s 9 the decision point

3.21 (2017) considered alongside the Note 2 (bioregional plans

Industry guidelines  direct and indirect impacts  and strategic assessments

for avoiding, of an action; only)

assessing and EPBC Act Policy Statement

mitigating impacts  3.21 (2017; p.15) requires

on EPBC Act listed  consideration of

migratory shorebird “combined effects of

species impacts within and outside
the area, direct and
indirect impacts, as well as
cumulative impacts
already sustained”

Indirect Four-question test for Four-question test not Indirect consequence
Consequences indirect consequences: incorporated into operative assessment
Policy (December reasonably foreseeable; content; s 9 Note 2 operationally
2010) substantial cause; references indirect impacts indeterminate
sufficiently proximate; without operational test
magnitude of total impacts
Compliance Policy = Compliance architecture: Compliance architecture Standard operates
(2024) monitoring, audit, not preserved operatively  without compliance
enforcement, third-party in the Standard architecture;
rights, restoration enforcement deferred

to existing EPBC Act
mechanisms not
strengthened
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2012 EPBC Offsets

Ten-principle framework:

The April 2026 Offsets

Offset architecture

Policy Box 1 impacts assessed, offset Standard Exposure Draft operationally
principles, like-for-like, (and by implication the indeterminate; reduces
additionality, time MNES Standard’s Principle to case-by-case
horizons, risk of loss, time  3) does not preserve Ministerial discretion
to ecological benefit, operative content of Box 1
confidence in benefit, framework (deletion of
monitoring, multipliers 90% direct offsets floor;

replacement of Offsets
Assessment Guide
guantitative metrics with
circular reference to s
527K Ministerial
determination)

Samuel Final Recommendation 3 Recommendations 3, 4,5, Samuel Review

Report (October (Outcomes); Rec 4(c) 23, 25, 27, 29, 30 not architecture not

2020) (decisions targeted at implemented in operative  implemented; reform

outcomes); Rec 5
(Standards bind every
decision, plan, policy,
accreditation, bilateral);
Rec 23 (climate
scenarios); Rec 25
(cumulative impacts); Rec
27 (monitoring and
evaluation); Rec 29 (offset
reform); Rec 30 (offset
methodology); Appendix
B1 thresholded Outcomes
formulations

form; Appendix B1
thresholded formulations
not incorporated into s 6
QOutcomes

commitment unrealised

Section 527E EPBC
Act

Departmental operational
interpretation of indirect
consequences developed
through 15+ years of
practice

Section 9 Note 2 departs
from established s 527E
operational interpretation

Decision-makers,
proponents, and the
public no longer have a
settled meaning for
“indirect
consequences”; 15
years of work built on
the established
Departmental
interpretation is now
uncertain, and no
transition guidance has
been provided.

UNDRIP Article
32(2)

Free, Prior and Informed
Consent for State approval
of projects affecting
Indigenous lands,
territories and other
resources

Section 11(b) “effective
and genuine engagement”
formulation falls short of
FPIC
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Ramsar Convention  Wise use obligation; no- Section 5(3) Item 4 does International obligation

Articles 3.1, 3.2 detriment obligation not incorporate climate- operationalisation
adjusted Ecological deferred to
Character Descriptions; administrative

section 6 Outcomes do not discretion
operationalise Limits of

Acceptable Change

frameworks
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